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Of Apples and Mangoes

Comparing the European Union and India

Philipp Dann, Maxim Bonnemann, and Tanja Herklotz

| Introduction

This chapter suggests a new field of comparative constitutional studies:
comparisons between the European Union (EU)! and India. It suggests that
there is a wealth of fascinating topics in which these two legal and constitu-
tional systems could be compared with mutual benefit, such as social rights,
religious freedom, democracy, federal structures, and the role of courts—as
well as economic law (internal market, competition law) or environmental
regulations. While in some of these areas, the EU seems to have more experi-
ence, in others India clearly brings more expertise, giving the comparative
field a truly dialogical nature.

Yet, such comparisons have rarely been made. While comparative studies
of both systems (EU and India) with that of the US are well established and
numerous, this cannot be said about comparative endeavours between the
EU and India. This is all the more astonishing since a brief reflection on their
societal structure, ideological self-understanding, and constitutional frame-
work suggests that Europe and India might actually share more similarities
than the US and India do. So, what are the reasons for this gap in comparative
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attention and research? Are we perceiving that these polities are too far apart
to be compared or to offer valuable insights—in other words as incomparable
as apples and mangoes, sour and sweet?

This chapter will proceed in two steps. [t will first examine in a more general
way methodological rules for case selection in comparative law that might be
relevant for an EU-India comparison (section II), Against this background,
it will then study more closely arguments potentially impeding a comparison
between the EU and India—and turn them into research questions for future
comparison (section I11).

The chapter hopes 1o instigate and encourage more scholarship and
exchange between Indians and Europeans—and to break open Eurocentric

otientations in European scholarship, as well as US fixations within Indian
academia,

Il Case Selection in Comparative Legal Studies

When engaging in a comparative endeavour, the question of case selection is a
preliminary one. In particular, if the comparison enters new and less familiar
ground, asking which units can meaningfully be compared is surely the first
step and precedes the description of the law in its context and the analysis.?
Must the units of comparison be very similar or very different? How many
units should be compared? And to what extent is the case selection dependent
on the aim of the comparison and the broader methodological approach?

[1.1 General Considerations for Case Selection

Very basic advice surely is to compare legal systems that are neither too similar,
as such a comparison would be uninteresting, nor too different, as that would
lead to comparisons between ‘apples and oranges’,3 or in our case apples and
mangoes. Put differently: “There is no point in comparing what is identical,
and little point in comparing what has nothing in common,’

John Stuart Mill has already distinguished between comparisons that look
at very different cases in order to explain a common variable (‘method of
agreement’) or very similar cases that differ in only one causal condition in
order to explain a variable that the two units do not share (‘method of differ-
ence’).’ Consequently, the decision whether to select similar or different units
depends on the purpose of the comparative enquiry.% Such enquiries could,
on the one hand, establish similarities in development, arguments, structures,
and results in spite of substantial general differences between the systems under
consideration.” On the other hand, they could establish certain differences in
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spite of substantial similarities between t%]e sgstems under consideration and
thereby unearth what was hidden from view. e o
That the goal and purpose of comparison are central for etimtionagl
which legal orders to consider a[so'apph.es to comparatt\.fe1 conlsS rutional
studies. Vicky Jackson, for example, identifies three potenlt;a goa b
arative constitutional law scholarship: (a) to develop a etther inte i
Enderstanding of one or more other systems; (t()) to enhax-lce ’tg fi[;:]apa(r: ?:lcm
self-reflection; and (c) to normatively evatluate best practices’. : e pho
of case selection is rather tricky and especially rele'vam:- wn;h relgar 1tol't Eed !
practices’ goal.'® But the question of case slelectxor} is also ; ose)lz1 mur ©
the broader methodological approaches (which again depend on L edpl pical
of the research). Depending on whether tl"xe nature. of The metho t(; ;)lgthe
approach is classificatory, historical,‘ normative, functiona ,dor (.:lor;lt(:l}; " ,;i =
techniques of pursuing the comparison may range from a detaile VE

one or a few foreign constitutions to large-N statistical analyses of particular

phenomena.1 :

According to Ran Hirschl,'? methodological considerations in cljse ds.ele:(;
tion are more important in some cases than others. They play a su 02 ina ‘
role in free-standing single country studies or when the comﬁp?r-atlve re crenicn
ing is aimed at self-reflection. They are, hoxlivever, of cruaad 1r}r11-p(l)(r'taniz()lS
comparative research aimed at generating th‘lck cor-lcep;s ag thin lgga o
through multifaceted descriptions as well as in studies that rawl L'lpl(r) s
trolled comparison and aim at theory building throug.h causal in ex:el : ]
For these latter enquiries, Hirschl outlines five very dlﬁerent‘ princip cs.lo
research design in comparative c011stitL}tiqna! law: (a) ‘the mosF slm;; :;
cases’ principle, (b) the ‘mostdifferent cases ’prm.c1p.le, (c) thed pro)tot);‘pv::amcl e
principle, (d) t{lile ‘most difficult cases’ principle, and (e) the

ot |
Casfforp::oifll;rison between the EU an.d India, these are helﬁful iul-ddlrslets(;
They militate not against such a comparison gener‘ally but rather advise u
be clear about the concrete purpose of the comparison.

1.2 Vertical Comparison as an Impediment?

One particular problem of case selection an‘d a potential (?bjz:tloln cziligali?s;
a comparison between India and the EU might be the fact t EE r];Ua h
state and the EU is not. Due to the unique %ega'l characttfr of tl e iucm
a comparative enterprise might face the (.)b]ec‘tlon that g [-TC <; Z ::{ z:;he
comparationis around which a meaningful inquiry can be bui t. Indee d, ¢
EU has often been described as something of a structure sui generis; it i
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not a typical international organization anymore but also, it is clearly not a
nation-state.'”> Formulated in general terms, the underlying assumption
behind such objections is that comparative enterprises have to be conducted
horizontally, for example, among legal systems that belong to the same level
(national legal systems with other national legal systems, regional systems
with other regional systems, the legal system of one international organization
with that of another international organization). But is such self-limitation of
comparative constitutional law to horizontal inquiries plausible?

A closer look reveals that comparative constitutional scholarship has
already begun to change its reference points from a horizontal to a vertical
comparison in different legal contexts (although the phrase to compare ‘verti-
cally’ is still rarely used).'® Put simply, vertical comparisons refer to inquiries
into legal systems that operate at different levels of authority. This can be, for
instance, a comparison of a legal instrument of an international organization
with that of a nation state,'” of national constitutional law with transnational
law,'® or of supranational with national federal systems.'? Likewise, inquiries
into ‘migration’ and the ‘borrowing’ of legal concepts may be undertaken not
only along horizontal lines but also in a cross-level fashion.20

One legal context where cross-level legal comparison has become a routine
operation is the EU. Being a federal and multilayered legal system in which
the different layers may collide, overlap, and mutually influence each other, it
has become impossible to understand this structure fully without taking into
account all legal levels. At the level of practice, think only of the EU’s most
prominent legal actor, the Court of Justice of the European Union (CJEU).
In many cases, the ‘pretext’ to interpreting EU law is a comparison of the
respective provisions with member states’ laws.2! Similarly, a comparison
between certain areas of EU law and the domestic legal level has become a
standard feature of many comparative works in the European context.??

But also beyond Europe, cross-level legal analysis has become a racher usual
type of analysis since hardly any legal order is untouched by the influences of
international law anymore. The increasing number of international institu-
tions and transnational regulatory bodies may serve as an example here. The
governance activities of those institutions not only affect more and more areas
of life bur also increasingly limit the freedom of individuals in constraining
ways. Thinking about legal standards concerning the procedures and account-
ability of international institutions will almost necessarily go along with a
vertical comparison of the respective legal standards at the domestic level,23
In sum, there is no doubr that the overall field of comparative constitutional
law still plays out in a world of nation states. Yet, vertical comparative law has
become an integral part of the field’s steady transnationalization.
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In conclusion, we might say that the vertical nature of a comparison is
no formal obstacle. There is no ontological barrier, no ‘nature’ of an entity
standing in the way. In fact, we will see later that the caveat of formal dif-
ference (nation state versus international organization) actually appears less
convincing when we take a closer look at the specific case of the EU and
India. What is more important and ultimately decisive for the case selection,
however, is the purpose of comparison and the function of the instruments
being compared. 'This leads to a number of general methodological consid-
erations that are relevant for a large number of comparisons—but which we
consider especially relevant for a vertical comparison of India and the EU.

[1.3 Three Methodological Guidelines

First, vertical comparisons have to take into account what has been labelled
with regard to the EU ‘the problem of translation’.?* While large parts of
our constitutional vocabulary still revolve around the idea of nation states
one has to be cautious in applying this vocabulary in legal contexts beyond
the state. In other words, not all analytical or normative concepts can easily
be shifted from one level of analysis to another.?® For instance, the notion
of a ‘constitution’ has historically evolved in the national context. This does
not mean that using it for the EU foundational treaties and comparing them
to national constitutions, that is, ‘translating’ the notion from a domestic
into a supranational key, is impossible. But the ‘translation’ has to be done
carefully for the context and a comparative yardstick should be chosen with
sensitivity to the (otherwise relevant) differences between the domestic and
the supranational levels.

Secondly, when comparing the EU and India there are good reasons to
engage functional methods, even though those methods have to be handled
with care. Why is that so? Comparing the EU and India means comparing
two entities that are different in many respects. While it is important to keep
doctrinal, epistemic, or institutional differences between the two different
units in mind, those differences must certainly not mean the end of compara-
tive law. In fact, horizontal comparative inquiries, too, face the problem of
large differences between two systems (for instance capitalist and socialist,
or religious and secular systems). In this regard, it has been a useful strat-
egy to structure the comparison not along the lines of institutions that are
seemingly the same, but along functional equivalents. The comparative ‘entry
point’ is thus to ask how two different systems respond to a similar societal
need. However, functional methods have to be handled with care. With few
exceptions, societal problems and needs are not universal but contingent and
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context-specific. Moreover, functionalism has been forcefully criticized for
focusing on similarities not on differences. This is an important critique since
any presumption of similitude may indeed always lead to overly simplistic
homogenization and marginalization of heterodox or subaltern practice.”®
Functionalism thus may serve as an appropriate method for Indo-European
comparisons, but only as long as we remain sensitive to its pitfalls.27

Finally, structuring a comparative inquiry along functional equivalents is
a fruitful starting point, but only as long as it is supplemented by contextual
analysis. In particular in constitutional law, both the questions of what con-
stitutes a societal need and what role the law plays are deeply embedded in
political, economic, and cultural contexts.?® Naturally, contextual differences
play an important role in horizontal constellations too. However, there are
some particularities with regard to supranational constitutional structures
that should be kept in mind when comparing them to national constitutions.
Take as an example the symbolic dimension of constitutions. Supranational
constitutions are often perceived as technocratic and ‘far away’ from society
whereas national constitutions can build on rich symbolic resources and are
embedded in popular political imaginations (founding myths, revolution,
collective autonomy, etc.).?? These differences in terms of symbolic functions
may play an important role when evaluating whether a constitution is
perceived as legitimate or how a constitution is lived in practice. Yet, analysing
those structures of beliefs behind a constitution cannot be done by functional
analysis alone but has to be supplemented by relying on neighbouring
disciplines such as political science, postcolonial theory, or cultural studies.

In sum, we can say that the methodological rules on case selection do
not bar any comparison between the EU and India. Rather, they underline
that the purpose of the comparison is central—as is being mindful of certain
methodological guidelines that we just mentioned: the careful ‘zranslation’
of notions, the sensible selection of functional equivalents and finally the
particular concern and reference to the contexts of the instruments or entities
being compared.

11l Comparing the EU and India

Against this background, we can now turn to the concrete consideration of a
comparison between the EU and India. Since the purpose of each comparison
might be different, we will focus here on understanding the contexts and
basic structures of the EU and India, which might be seen as limitations
to their comparison. As we go along, however, likely arguments against an
EU-India comparison actually turn into fascinating research questions.
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111.1 Substantive and Sociological Similarities: Constitutional State
Nations in India and the EU

We have already explained that the largely formal argument against the
EU-India comparison (the EU is not a state, while India is a state) is not
convincing. At this point, we would like to make the substantive point that
the description itself is not convincing—neither of the EU nor of India.

We conceive of the EU not as an international organization that
follows an international law rationale but as a separate polity resting on
legal foundations that are autonomous from member state law. While
the predecessors of the EU, the European Coal and Steel Community
(1951) and the European Economic Community (1958), were created
in the form of a classical international law agreement, soon thereafter
the European Economic Community underwent a legal process that
transformed the union into a structure that resembles many elements of
national constitutions.’® At the beginning of this constitutionalization
stand two ground-breaking decisions of the CJEU. First, the court held
that (in contrast to public international law) EU law has direct effect in EU
member states. This means that individuals can invoke EU law directly in
front of the member states’ courts (doctrine of direct effect).?! Secondly, in
cases where EU law and member state law collide, the former trumps the
latter (doctrine of supremacy).’? Both decisions unfold their impact and
important role for Europe’s constitutionalization if some other features of
the EU are taken into account.

Much like at the national level, the legal architecture of the EU is marked
by a complex institutional design and several layers of law. Unlike in inter-
national organizations, decision-making is not concentrated in the exclusive
realm of member states, but divided between the council (representing mem-
ber states) and a directly elected parliament with far reaching competences.
Moreover, all actions by EU institutions can be reviewed and annulled by
the European Court of Justice if they violate EU law or fundamental rights
or do not fall within the scope of the union’s competences. Finally, Europe’s
two basic treaties contain many provisions that are similar to national con-
stitutions. The Treaty on European Union (TEU) and the Treaty on the
Functioning of the European Union (TFEU), which stand at the top of the
EU’s legal system, define the power and competences of the Union’s institu-
tions, as well as decision-making procedures, citizenship, and EU citizens’
fundamental rights. A second thick and immensely detailed layer of law
consists of regulations, directives, and decisions that are directly applicable
in all member states. Taken together, all of these features not only set apart
the Union from regular international organizations but have also turned the
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Union into a legal system that is an object of comparison in its own right. In
sum, the EU functions today more like a federal system than an international
organization and is hence already formally not so dissimilar from India, as we
will now see.

Just as it would be a mistake to characterize the EU as a typical inter-
national organization, it is equally misleading to depict India as a classical
nation state. Thinking about the comparability of India and the EU depends
not least on the analytical lens through which we look at both units. If we
change our perspective slightly, the aforementioned dichotomy might appear
in a different light. To do so, we suggest relying on an analytical category,
developed by Stepan, Linz, and Yadav, labelled the state—nation model.”

'The state—nation model has been developed in order to describe countries
that are ‘politically robustly multinational’. In contrast to states like Japan,
France, or Germany, which (at least until recently or in their self-perception)
still match the idea of a homogenous nation state, other states are marked by
an immense cultural and linguistic heterogeneity. These latter states in fact
consist of many different nations within one state and are consequently not
nation states but rather state-nations. The most important features of these
state-nations are their high degree of cultural diversity, which is territorially
based, the multiple identities one finds within these entities, and two or more
official languages.>® All of these features are mirrored in India’s constitutional
system, which accommodates and guards those identities.*® For Stepan, Linz,
and Yadav, India is an example par excellence for their concept of a state-
nation; in the light of India’s diversity actempting to organize it in a similar
fashion to the homogeneous nation state has not been an option. Another
author who has pointedly captured this point is Sunil Khilnani, who observed:

Nehru's regime was able to install a layered pluralistic definition of Indianness,
one which he saw as the end culmination of a millennia of historical mixing
and cultural fusion. Unlike German or Italian nationalism which saw the state
as the response or result of the struggle towards a common ethnic identity,
Nehru felt that Indian nationalism and an Indian identity could only emerge
within the territorial and institutional framework of a state. This Nehruvian
model protected and celebrated linguistic, religious and cultural differences,
rather than imposing a uniform Indianness.>

The success story of developing this ‘layered Indianness’ is in many ways
unique. But if we turn or eyes to Europe we find some astonishing parallels.
Both the EU and India are continents rather than countries in this sense. In
the EU 510 million inhabitants live in 28 member states. India consists of
29 states and seven union territories and is inhabited by 1.2 billion people.

Comparing the European Union and India 11

Both legal systems operate with a multitude of languages, 23 in India and
24 in the EU. Both policies accommodate a variety of different religions, in
cach case one majority religion (Hinduism in India and Christianity in the
EU) and several minority religions. Both the Indian constitution3as well as
the European Treaties®® emphasize respect for cultural and religious diversity
as well as for regional identities.* These regional identities remain strong in
both policies: Statistics show that a large number of citizens have a ‘dual iden-
tity'—42 per cent of Indians identify with the Indian nation as well as with
their particular state and 52 per cent of EU citizens define themselves by their
nationality and as Europeans.” The ‘deep cultural diversity’ that Stepan,
Linz, and Yadav attest to India in the sense that significant groups (especially
in the Kashmir Valley, Mizoram and Nagaland, or Punjab) advance claims
of independence in the name of nationalism and self-determination,*!' finds
its parallels in the striving for independence of some EU member states with
the UK’s referendum to leave the Union being the most prominent example.

112 Role of Law, Constitutionalism, Legal Pluralism

There is another aspect, however, that might complicate the comparison
between Indian and EU constitutional law and that is the role of law most
generally in both societies. Law is more than a mere set of rules and norms.
Comparative constitutional inquiries also have to delve into legal cultures
and cultures of legality, or in Upendra Baxi’s words: ‘Behind every written
constitution lies an unwritten one, which enacts the conventions and usages,
the protocols and accoutrements of power that resist linguistic codification.’?
In many postcolonial societies, India included, there is a scepticism about the
role of law, as postcolonial legality is perceived in many cases as a continuation
of colonialism’s repressive legacy. The role of law here is often characterized by
a contradiction between governance and justice.”?

Another important difference concerning the role of law lies in the very
notion of law, which might be quite different in India and the EU. In India,
indigenous and local normative systems often fulfil functions of law. Religious
communities as well as tribal groups are granted freedom in governing their
lives according to their ‘personal laws’. Many people organize their lives
according to justice systems that have little or no connection to state law or
state legal institutions, such as courts or state administration. Legal pluralism
is hence an important feature of the Indian legal system and a wide gap exists
between the law in books and the law as practised on the ground.* While this
lived law on the ground has featured prominently in legal anthropology, one
might question how far it serves comparative law scholars.
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At first glance, these elements of a surely complex multifaceted role of law
in India could stand in the way of a comparison with the EU legal system,
which is traditionally depicted as being guided by the rule of law, based on
rationality and the monopoly of state law. But this depiction has to be
questioned. It is more grounded in popular imaginations as in the empirical
analysis of law or its ‘reality’.*> Recent crises (like the migration crisis, fiscal
crisis, etc.) show that the political can trump the rule of law in Europe as
well. Furthermore, legal pluralism is no longer such a distant and strange
phenomenon for Europeans either. The changing demographics as a result of
massive migration have brought up the topic of religion based laws in Europe
as well and scholars have begun to question the assumption that the Western
legal systems are solely composed of state law. 4

At the same time, constitutional law and constitutionalism in India are
not only characterized by scepticism but also contain a long tradition and
use a language of emancipation and struggle. Law also plays an important
role in compensating for state failure and defective institutions. In particular
courts play a central role and obviously do so with the language of law to
mediate within societies, to bridge quests for justice on the one side and low
state capacity on the other side.*” The judiciary in general has been central
in formulating and advancing an agenda of social justice with the help
of social action litigation that also forms the basis of an affirmative culture of
constitutionalism.

I11.3 Constitutional Structures and Fields of Comparison

India’s and Europe’s shared experience of organizing the diversity of state
nations on a continental scale reverberates in the constitutional structure and
is based on similar constitutional values in both polities. These invite Indo-
European comparisons in at least five entry areas.

First, and following most directly from the foregoing description of the
sociological diversity, both constitutional systems deal with such diversity
within a system of democracy, based on the concept of individual equality.
Democracy and collective self-determination are fundamental values in both
India and the EU, and are operationalized through their constitutions.®
Elections, multiparty systems, protections for intermediary social organiza-
tions (trade unions, religious groups, civil society organizations, etc.), and
many other aspects are regulated by law. This might be more obvious with
regard to India than to the EU, which introduced direct elections to its parlia-
ment only in 1979 and is still an emerging democracy. But the EU today is
clearly a democratic system in its own right. Nevertheless, in this respect, it
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would be of tremendous value for European scholars to better understand the
Indian experiences of organizing democratic self-determination in the face of
such—and sometimes—overwhelming social diversity. Democracy as a col-
lective structure rests in both constitutional systems on the idea of equality of
all citizens. Ensuring such equality is a major task in both polities—and an
equally fascinating field of comparison.*?

Secondly, both constitutional systems are organized along federal lines.
Like in India, legislative competences and the exercise of public authority
in the EU are divided between the Union on the one hand and the different
member states on the other. Naturally, multilayered structures of governance
are a key feature to every federal system. But if we zoom a little bit more
into the federal experiences of both continents, there is more that each can
learn from the other. Unlike in the US, both federal systems are embedded
in a multinational setting that is marked by significant regional differences in
terms of power, identity, language, and culture. In both Europe and India,
the regional level plays an important role with regard to the attachment of
the citizens’ identities. In India’s constitutional structure of federalism, this is
captured by the idea of an ‘asymmetric federalism’; the federation’s different
sub-units are granted different rights and they enjoy different degrees of self-
governance.”® Europe’s federal model can also be characterized as asymmetric
federalism, when we take into account the flexible structures of; for example,
the Euro zone, the Schengen visa regime, or its policing laws.”! Likewise,
scenarios of European disintegration push for new comparative research.’? In
the light of the fiscal and banking crisis, Great Britain’s vote to leave the EU,
and increasing attention being paid to models such as a ‘two-speed’ Europe,”
the EU might move more towards (and learn from) the Indian model of care-
fully balancing differences in terms of population size and cultural identities
in the member states.

A third area in which the EU and India seem to have much more in com-
mon than the two states respectively share with the US, is fundamental rights.
With regard to rights and rights adjudication, both India and the EU put a
stronger emphasis on dignity and hence give the idea of rights a different
horizon and grounding than US jurisprudence does.>® More obvious is the
EU-Indian connection with regard to social and economic rights. These are
non-existent in the US constitutional system but play a profound and charac-
teristic role for India and almost equally for the EU and its member states.”

A fourth field in which a comparison is especially fruitful concerns the
ambit of secularism and religious freedom. In particular, against the back-
ground of the current increased religious diversification in the EU through
immigration, this is an area in which Europeans can learn a lot from India’s




14 The Indian Yearbook of Comparative Law 2016

experience with secularism in a multireligious context. European courts are
currently challenged and have not yet found a coherent position in accom-
modating religious freedom and equality. Whereas Christian symbols have
been treated with a certain religion-friendly attitude, rights to religious
freedom have been defined more narrowly when it came to Muslim claims
for collective autonomy and religious identity.’® In the subcontinent, on
the other hand, the coexistence of multiple religions is the foundation
on which Indian secularism is built.”” The Indian concept of secularism
contrasts sharply with, for instance, the US—American understanding of
a strict divide between church and state and the assumption that religion
can be distilled from the public sphere.’® While American secularism was
developed in the context of a single religion society, Indian secularism
meets the needs of a society with deep religious diversity while complying
with the principles of freedom and equality.”® It is concerned as much
with interreligious domination as it is with intrareligious domination.%
It allows the state to intervene in religions in specific situations, both in a
supporting way (that is, granting aid to religious educational institutions
or exempting Sikhs from mandatory helmet laws to accommodate the
wearing of religiously required turbans) and in a restrictive manner (that
is, forbidding practices that deny equal dignity such as untouchability in
Hinduism).®!

Finally, an area where a comparison might be especially productive is eco-
nomic law. For decades, economic policy in India was marked by a thick
regulatory environment and embedded in the idea of social revolution.®?
It was only after the ideological shift in 1991 that India’s economic sector
underwent a process of liberalization and privatization. India’s experience
with regulating its economic sector and achieving a balance between liber-
alization and community interest is thus relatively young, both at the level
of legislation and judicial review.%> By contrast, the EU has begun as and
still is fundamentally a project of economic integration and has an extensive
legal structure aimed at progressively realizing an internal market. A good
illustration of an area in which Indo-European comparisons could be highly
productive is competition law. After having introduced a new competition
law, the Competition Commission of India started to enforce the act only
in 2009. Already at the level of legislation, some parts of the act have been
inspired by EU competition law. For Indian lawyers, it would thus be a
promising comparative enterprise to delve into the long-standing jurispru-
dence of the European Court of Justice on competition and merger control
when it comes to further interpreting and enforcing the Indian Competition
Act in the future.
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IV Conclusion

When one starts thinking about it, the comparison between the EU and India
becomes a somewhat obvious field of research, one that is challenging but
surely productive—for self-reflection on each system as well as to test and
formulate thick doctrinal concepts or even to work on theories and explana-
tion based on causal inferences.

But then again, with few exceptions,% little has been done here. Are there
perhaps social and epistemic rather than intellectual impediments? From
a sociological standpoint, it is true that numerous Indian scholars live and
work in the US and that they share English as a language. Despite the fact
that there are almost twice as many non-resident Indians (NRI) living in the
EU® it seems that the US is way ahead of the EU with regard to employing
academics of Indian origin. Indeed, comparatively few Indian legal scholars
work in (continental) Europe, and even fewer European legal academics work
in India. In addition, the public and academic discourse on EU law is often
not led in English, but in the languages of the respective member states.

Also, European legal scholarship has long been (and might still be) shaped
by a certain fixation on the Global North.%® In contrast to area studies or
anthropology, scholarship in the legal departments as well as the syllabuses
of comparative law courses have long tended to limit themselves to studying
the legal systems of Europe and North America. The Global South has only
recently begun to feature in legal academic work.”” Furthermore, law faculties
at European universities have also not been particularly known for taking
interdisciplinary approaches like, for instance, cooperating with South Asia
studies or anthropology. To be sure, the fact that India has long been a blind
spot for European legal academics is mirrored by the fact that the EU has also
hardly been on the Indian academic radar.

It is about time that these impediments were overcome and that we delved
into the rich potential of EU-India comparisons—in the area of constitutional
law but also in many other fields. The new Indian Yearbook of Comparative
Law might be exactly the right forum to present respective studies.
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