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Editorial

,Oh, East is Fast, and West is West, and never the two shall meet,

Till Earth and Sky stand presently at God’s great Judgment Seat,

But there is neither East nor West, Border, nor Breed, nor Birth,

When two strong men stand face to face, tho’ they come from the ends of the earth.
- Rudyard Kipling

"

Even today, 26 years after the fall of the Iron Curtain, the European conti-
nent still remains parted into two. Into the East and the West.

When the independent Western countries used their opportunity after the
2nd World War to start over new, the Eastern Countries were incorpora-
ted into the Eastern bloc. This heteronomy continued until the early 1990s,
when most of the Eastern European countries became independent and
also renewed their legal systems.

This year, the Humboldt-University, Berlin, together with the Slavonic
University, Yerevan, facilitated one of the programmes of the Network
East-West. Dealing with the topic of Criminal Law, Criminology and Criminal
Policy Aspects of Corruption, the students discussed different legal approa-
ches and got to know the differences, but also similarities of the Armenian
and German legal systems.

When heading to Armenia, we did not really know what to expect. We deci-
ded to travel to an unknown country that does not dominate German news-
papers and although we informed ourselves of its history, people and clima-
te, surprise took us more than once. In this journal, we would like to share
our new knowledge on legal systems, legal training in other countries and -
equally important - the extra-curricular, intercultural experiences we made.
This journal is to you, our readers, and to us, the students that took part in
this programme and had an extraordinary and interesting time in the East.

Jana Issel and Viktoria Piekarska



Armenia -
The South-Eastern Gate to Europe

Over more than 20 years the aim of the “Netzwerk Ost-West” has always been the same: to bring
law students from Berlin together with students from the new states born on the territories of
the former Soviet Union. The youngest partner of our project is the Slavonic University in Yere-
van, Armenia.

Due to the fact that Armenia has only open borders with Georgia and Iran, the political situation
is rather challenging. Armenian-Turkish relations have been strained by a number of historical
and political issues, mainly the topic of the Armenian Genocide during World War I and Turkey's
continuing position that it did not take place. Azerbaijan and Armenia are still technically at (cold)
war fighting over the Nagorno-Karabakh region. Some fights took place at the border this sum-
mer.

The wide majority of the Armenian people left the country over the years. There are big Armeni-
an Diaspora in Russia, France and the United States: less than one third of the world's Armenian
population lives in Armenia. The country struggles with its economic situation and people are
confronted with corruption.

Last year | was privileged to give a course in the Southern Caucasus and was able to get to know
some Armenian law students: despite the country's difficult situation the students we met sho-
wed some outstanding professional qualifications. During our project the German students
were not only able to get in contact with the oldest Christian culture in Europe and some of the
best-qualified students of our continent. They were also confronted with some of the problems
of the modern Eastern Europe: the struggles on the territories of the former Soviet Union, the
political relations to Russia, the economic issues Armenia is facing, the wish of the Armenian stu-
dents to leave the country and go abroad, etc.

Over all it was a great and enriching experience for all participants. | would like to thank everybo-
dy, at Humboldt University and at Slavonic University, who contributed to the big success of our

exchange program. Thank youl!

Prof. Dr. Martin Heger
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Our journey started earlier than foreseen.
We became aware of the fact that our flight
at 5:30 p.m. had been cancelled only 24
hours before departure. This forced us to
embark an airplane which already left at 10
a.m. Problems with flights would be a recur-
rent theme of our exchange. Furthermore,
there were prablems at the Check-In: the re-

Since our connecting flight to Yerevan re-
mained the same, a time frame of half a day
was opened for us. We used it to begin our
Armenian exchange with a short trip to the
heart of the Austrian capital. Strengthened
by a Schnitzel a la Vienna, we firstly visited
Stephansplatz, which has the Stephansdom
in its centre. Parts of this ancient cathed-
ral date back until the 13th century. Still

booking procedure did not seem to have had
.run smoothly and for a while it was not clear a little exhausted because of the restruc-
er we gguhﬂ-ﬁyfﬂere\/aﬁ{-ogethef.!uring of our travel plans, we sat down at

At took us ohe and a half hours to reach the
gate and finally we 'were able to leave the
thronging airport of Berlin-Tegel for.Vienna.

/
7
7

Café Frauenhuber, Vienna's oldest coffee
house, to have a taste of typical-Austrian
pastry such.as Sachertorte or” Apfelstrudel.



Afterwards, we continued our tour of marvel-
ling the main sights of Vienna. We crossed over
Michaelerplatz, passed through the Hofburg
and made it to Heldenplatz. Next, we strol-
led through Volkspark, reached the Austrian
Parliament and finally arrived at the town hall.

Back at the airport and at the gate, an an-
nouncement was made that Qur flight to
Yerevan was overbooked. However, our fe-
ars of possible inconveniences arising from
that were eased immediately When Aust-
rian Airlines furthermore annaunced that
they would not only pay for the hotel, but
that they would also give 400 Euros cash

the next day on a diffe-

(O people TIyINg

were found guickiy.”

>
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August 3rd - F|rst Impressions of Yerevan

Jerome Richter

After about three and a half hours of flight, we
arrived at 4:30 in the morning local time (time
difference compared to Germany: plus two
hours) at Yerevan Airport, which seemed to
be quiet modern. Since we were really tired,
it was a pleasure to be picked up right away
by our drivers. “Our”, because they would be
at our service for the week to come. Going
by taxi is fairly cheap in Armenia. However,
in comparison with their German colleagues,
Armenian taxi drivers often tend to have
more difficulties of directly reaching the desi-
red destination. Unfortunately, we were able
to observe this from our first drive on. Addi-
tionally, when transferring groups in multiple
taxis, Armenian drivers seem to always want
to pick a different route from their colleagues,
as a matter of principle, therefore splitting
up the group. This was why we were separa-
ted already before reaching the city. One taxi

with only female participants took an earl‘v‘_

exitfrom‘the highway.and.the route
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was supposed to be found at number six.
When it already began to dawn, and we had
been sitting in the taxis for an hour, son

ted after a curve but still on the same street
In the end, all taxis reached thei
The Hostel was nice (just likelts
ally promised). rEE '
king an
heat did
We met
rectly in front of the Court o
Alumnus of the Network-East
ged a meeting with Ris superior
Damelyan whoisajudgeatth
ber of the Court of Cassatio e gave us ‘
rough overwew‘overthe judictal system of Ar-
memaand|npartmulartheCourtofCassann R

In Armenia| i country of only three million 1'

inhabita re are 16 courts. Of fILSL iR
stance a'e Courts of Appeal. Additio-

a >, Court. ?he———
ighest instance

Nre. - -y

ON i CLimr dges), civil and
atters. As
ter, the role of
German
here are about
0 become a judge at
one has had to be a
years at a court of first instan- ,_ 4
e or fi ars at a Court of Appeal 4,‘,'.
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recently built complex, which consists
different levels, connected by stairs, cli
bing up a hill. On the diff
can find classic fountains,
and bize rFe—séeming
animal While we did
‘meaning of the statue
40 degrees Celsius in the shade, we nevert-
he'}ess joyed the view from the top of the

: ﬁa cades over the now nocturnal Yerevan.
- Toconclude the first day, we went to dine at
Yerevan Tavern, We realised quickly thai Ar-
menians are no vegetarians or even veg
| Sy There was a lot of meat - and if a dish did
‘ ti(l)i'We haveany,itwasalmostcertainthatitcontaine o

m of Yerevan. as compensation a huge amount of cheese.
"_-_._M/:este_a.rtl- atthe Squa e, . From the beginning, we were impressed by
ﬁardbngst others th )

the Armenian cuisine. It is diverse, uses a lot
more spices than the typical German one and
“provides a unique blend of dishes from parts

~ days toJcome, we noticed the typical Arme-_____ of the Middle East on one hand and from

- | ||Nnian red st rves as building ma-— " the Russian-Georgia gion on the othe
terial for lar Yerevan. Afterwards, After an event r-'m‘.-:" exhausting first |
we strolled rn Avenue, a pedestri- day, we final -

an zone with of Armenian, Russian and

US-American stor e sat down in a Café
—— in front of J‘\d, with its dark grey————
concrete, even seeming to bq threatening
~operaand ballet house. There, we started tal-
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Also tutors can sleep in ;) 'our_ ear-
ly morning discovery, about which
all  students were gloating  about.
After having arrived at the University
started our group work r|ght away. In the
beginning it was a challenge to cembme
not only our different papers but also,bur
personal and cultural style of'work!hg.'ﬁm-
wever after overcoming our differences- {

L

|.
all of us were pretty productive and did a

great job on preparing their joint presenta-

tions. Plus after all isn't it one of the main

goals of this program to step outl_Q_f.--_:our o = figh:;{r’-'-,;"':.-.‘

comfort zones and find common groungies : . 0| .
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August 5th - Armenian Unlyerﬁtyﬂ {
Lena Schwarz o \ 5 G
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believe does exist among thesg
lic corruption will be really hat

hroughout the city. While walking we di-
S scussed and processed about all the
B interesting  things  we  experienced.
ral pub- lTo round of our instructive day we
“combat. ~ watched the impressive  water  ga-
Our heads filled with all this new knowled- IO ihe — fountains~ of . Yerevan.
ge we went on a nice walking tour
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August 6th - Beautiful Ruins, Traditional Music
Nikos Yiannopoulos

Only a 15 minutes-taxi-drive away from our Constitutional Court was laid down in the Ar-
ago. One year

hostel there are the old ruins of Zwartnots enian Constitution 20 ye

Cathedral. In the seventh century the Armeni- .~ later, in 1996 the judges moved in th il-

an Catholicos, some kind of Armenian pope, ding and started ruling on constitu nat-

L]

called Nerses the Builder built - as his name 4 ,‘tdg'rs-in their secret chamber behing

implies - this wonderful example for great Ar- om where they probably

menian architecture. According to the legend .dis_cussion's as.we enjo

:l"'!ll;hr O t .-! A .m—.
- b ::. s - .

wecig'.l'ﬂ)'

0 dra‘must Qave b

ornaments. Still, some Fﬂstorians doubt that -
the cathedral was build this way because in
650 they just had not enough skills to build
a superb example of architecture like this

e, Arm"mchlte ture in n:
just unbelievable
century tn
this is not known, Arme
the 10th century just me

In the old cathedral people for legal literature.

Armenian liturgic B i'l'érse are
be the last Arme > € - ‘ Thelother st ur guide explained and Na l

on that day. rek translated for us sounds .i.

After two informative presentations ,and ture in Gerr '
Al . ik

controversial discussions we approached of p are:

another judicial highlight of our Armenia trip:
The Armenian Constitutional Court which is
located opposite of the parliament building
we discovered earlier. The founding of the
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and Constitutional L:

After the constitutional court we made a
walk through the city of Yerevan and stop-
ped by at the oldest tavern in the city! We
enjoyed delicious food as always, but for
the first time we also had the opportunity to
listen to originally Armenian folk music.

A few of us (only Jérdme and the'e
article himself) danced with Davit a trad
Armenian dance and felt the Armenian spirit

wandering through their bodies. All in all, a
great ending for a greater day!

-




August 7th - More t
IERERSYE

We started our day early with a visit in
Erebuni museum on Arin Berd hill. Erebu
the ancient name of today's city of Yereva
After learning about the kingdom of Uratu in
n Age, the gods the ancient Armenians
ped and their way of living, we disco-
e ruins of the fortress nearby and
nished by the chilly chambers that
‘existed within the ruins and protected
not only the Arm@man ncestors but also us
from the burning sun. ;
point here v '
view ha
After  tf

ong

a critic
line  between Cortjg )
In the early aftern&'o

cial program closing and we were warmly

seen off by the dean. Then we heag to
the Arar‘@t Brandy Factol f '

of export for Armenia and how to d|fféren—

tiate between the differently aged brandies.
We were especially impressed by the so

called “peace barrel” that has been closed

in 2001 and only shall be_opened, when

the armed conflict abou ion of Na-
gorno-Karabakh has co
ending. We_also asked
ners a lot about this conflict betw
country and the Republic of Azer
were astonished that they spoke
they did. In the end of our visit we got the
chance to taste two differently aged bran-
dies. Although nobody of us was an expert
on brandies, we all were able to differentia-
te between the good three year old and th

excellent ten year old Ararat brandy. Clearly,
everyone bought a little bottle to take home.

16"

- keeper even found a German flag somewhe—

1an a Fortress

In the evening
ak in the hoste
with our ArmeRia
Tavern, ate and tol
seen during our
come in Berlin. On

tening to some rock songs we started towish ;
for the songs to come and aII ended up sin-

kleiner graner Kaktus”. The Armenian gu '.‘,
obviously h ﬂ)t of fun watching us he

around a Inging and in the end, th\é b
re. We went back to the hostel in the ear-

ly morning and were sure that the evening
was a perfect closing of our time in Yerevan.
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August 8th - The Countryside
Mira Bindra

“After a long night for a some of us the Taxis \
icked U@fuq at the hostel around 10 o'clock. AN .
ome of our Armenian friends could not join
\Us since they were already on the way to Ber-
nflying o\veqﬁcﬁ;cow or Georgia. The carride
Garr ple took us through Arme-
iful countryside. Yerevan itself'is !
‘whereas the road took us through
e sMall  villages and  fruit
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dsselling fruit, hiney,asweet

s e
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all stands' a?va|ted us selli ;
This t|m1'é e strengthen@df us
/eet delicious bread. Bemg?o con-
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B ey BN surroundmg oMy
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p August 9th - Viennese Airport Stories
Lena Schwarz

Our day startet early, 2 am. If you Can s
even call that a “day” or more likely still -
“night”, whatever...it was an adventure. g Ny

i i i " =S, i
e o et g e R
- 1) oy
T &

Meaning we would have missed our connec-
ting flight to Berlin and would have had to i =0 TLan
wait in Vienna for hours. Many of us were BB

-
BT g o W
stressed out since they feared that our free R -.--- [} E
Sunday afternoon in Berlin would be cancel-

e 5 N
led. Even though all of us loved the time in

= e . | t .l r
Armenia we were all looking forward to have :'I‘ia:_-l-{i'ﬂgt=i I N

some rest and sleep in our own bed again.

ul

=

Lucky as we are, our connecting flight .

- ;
from Vienna waited for us. We had ".ﬂf, |
to run through the Airport of Vienna 3  —— .

Wy like Sprinters, which was kind of fun-
' ny and exhausting at the same time ;)
Finally having arrived in Germany, inte-
resting program was waiting for us. Un-
fortunately | was sick and had to stay at
home the rest of the day, that's why | can
only tell the happenings second hand.
The evening began with a taste-
ful dinner at the restaurant Aufsturz.” & -
After having filled our tummies we went for a
river cruise onthe Spree. It was a beautiful at-
mosphere: evening sun, water, wind, histori- _
cal buildings, government buildings...And of
course taking pictures did not come of badly. -
After a long travelling day all of
us fell into bad tired but satisfied.

s -




August 10th - First Impressions of Berlin

Mira Bindra

The day started with us meeting at the Ju-
ristische Fakultat of the Humboldt-university
to listen and to discuss the awaiting presen-
tations. Dessi moderated the presentation
of Jerbme and Nune concerning ‘The Crimi-
nal Prosecution of Corruption’. Like after all
the presentations before we had one of our
fruitful discussions’. Especially of interest
. seemed to be to find reasons for the diffe-
rences in the two systems. After a short bre-
ak Lena and Lilit gave us an introduction to
‘Corruption as a Cultural Phenomenon'’. The
presentation guided us through the topic on
.I the basis of questions. Sebastian moderated
and managed the subsequent discussion.
The third presentation of the day by Jana
. and Veronika dealt with the interesting
topic ,How Methods in the Fight of
CorruptionareinConflictwiththe Rule of Law".
Davit and Mira opened and closed to pre-
sentation and discussion as the moderators.
After the hard work of the morning we en-
joyed our lunch in the university cafeteria.
Each of the local student guided his or her

with some food. After the lunch, a guided
® tour through the government district awai-
ted us. In the few minutes at the Branden-
burg gate before we met our guide we got

partner through the challenges of the Hum-
boldt cafeteria. In the end we all ended up

to take pictures and roam around the area.

She led us from the Pariser Platz, explaining

the history and context of the buildings and
embassies, to the government district. We

had the chance, to give the things we had
ﬁ\‘seen a day before from the boat a closer
=% look and obtained a better understanding
_of their role and functions. When we final-

] "r-u..q ly reached the Bundestag we had not only
learned a lot about Germany’s political cen-

ﬁ ter and institutions and history, but also
| almost melted away in the sun and 40 de-
ﬁ*grees we had in those hot days of August.
The breathtaking view from the globe of

=t

up for most of us. And now we had seen the
o E city from the water, by foot and from above.

i . In the evening when we reached the beer §
garden Golgatha in the Viktoriapark in &
Kreuzberg, we were more than delighted

2 to enjoy a cold drink and some typical Ger-
man sausages with a variety of salads. The
beer garden was busy, a football game was
happening at the same time. But the atmo-

s - sphere was relaxed and everybody was en-
r joying the end of the fading summer day.

the Reichstag on Berlin was worth the way 2 3e8







August 11th - Clothing Size

Viktoria Piekarska

9: 45 h, Nazareth Street, Berlin Mitte, Federal
Justice Ministry. With beads of sweat from the
hot summer outside, a cold breeze inside the
Federal Justice Ministry Building awaited the
students. Mr. Busch, leader of the criminal law
division of the ministry, introduced the work
of the ministry, his division, and especially
presented their work on anti-corruption law.
He further elaborated on the topics of bri-
bery of mandate holders, the UNLAC ra-
tification, and corruption in the private
sector, corruption in the health sector as
well as manipulation of sports compe-
titions and corruption of legal persons.
Excited by the fresh input, the students par-
ticipated in a guided tour through the histo-
rical building. Back in the day's parts of the
present ministry served as the patent office
of the GDR. Another part was the centre of
the press. In this particular building the free-
dom of movement for the citizens of the
GDR was proclaimed. Other parts were a
base of the fashion and textile industry, the
base where the clothing size was invented.
Before returning to the university to listen to
the presentation on compliance and NGO's
activity combatting corruption the inter-
national group had the chance to dine to-
gether among the employees of the ministry.
The Armenian-German duo presented the dif-
ferent approaches on combatting corruption
outside of penalty law. In Armenia complian-
ce is not yet as widespread as in Germany or
Anglo-Saxon Countries. However, NGO's acti-
vely participate in raising awareness among
the society and support the adoption as well
as the implementation of laws. Germany in
contrast has a rather elaborated system of

preventive compliance. This however is closely
linked to collection of data hence surveillance.
The students discussed controversially the be-
nefits and disadvantages of both approaches.
After the academic part of the day, many stu-
dents finally wanted to discover the malls of
Berlin. Correct, not only the Mall of Berlin but
also the Alexa Shopping Centre as well as Pri-
mark were part of the To-Do-List of the group.
With bulging shopping bags the youngsters fi-
nally arrived at the ‘Spdtzle Express' in Berlin,
Kreuzberg. In the cosy restaurant they finally
had the chance to stuff their stomachs with

Swabian delicacies before retur-
ning to their hostel to spend the
night dreaming about lots of fabric.

21



JORR{E
oaiged tour IS her
hardly any state in the e
directly or indirectly invalved in"the SE
\WordgWar. Therefore the Armenian group
as well as our group--was very attentive du-
ring the tour and we had also an interesting
discussion about the behind motives of the
perpetrators, bearing in mind that on some
extent they were also victims of the atrocity
propaganda of the government, promising
them a better a higher living standard after the
war. This visit gave all of us food for thought
as we were on our way to the university.
At lunch the excitement about the forthco-
ming day repressed the pensiveness and we
were ready for new adventures. Afterwards
we had a couple hours free time and we
separated in small groups. Some of us
went visiting Berlin's tourist sights whi-
le others took a wall in the park ne-

g V.

uld

arig mo
tunnels 00
of people werg
underground and Ve
table to be shelters. Bathroo
and many other utilities were in
der to ensure that people’s’ bas
met. The group was pretty amazed pur
and various questions were asked from#both
Germans and Armenians. All in 3 tour
was impressive and informative fd QU]
Afterwards everyome was prettyftired but
pleased with what we have acdomplished
this day and | sincerely believe the Armenian
students also enjoyed the day to the fullest.
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August 14th-16th - Auf Wiedersehen - Barev

Sepastian Schulze

August 14th

On our Friday in Berlin, we got to hear the
last lectures of the program, dealing with
the applicability of anti-corruption provisi-
ons as well as the fight against corruption
on an international level. As with the previ-
ous days, the number one enemy was the
air in the room, or rather the lack thereof.
Afterwardswe were presented our certificates,
acknowledging our participationin the project,
alongwith closing words by Anneke and Narek.

This was followed by lunch at the Itali-
an-style restaurant “Via Nova” in close pro-
ximity of the university. Even though the
distance was at the most five minutes on
foot, we nearly lost a group of participants.
Strengthened by the meal we went back
to the university, were Dr. Claas De Boer
from AGS Legal gave a presentation.

The following free time was used by most
Armenians for another shopping tour.
Sofia and Sebastian however were appa-
rently not culturally satiated, visiting the Ger-
man Historic Museum near the university.
At 8 p.m. we met again at "Aufsturz’, the re-
staurant of the first day. There the Germans
surprised Anneke, Sina, Veronika and Ste-
fan with some presents as a thank-you for
the wonderful organization of the project.
Original plans of going out for a party af-
terwards were soon replaced by a com-
fortable chat and drink in a park nearby.

August 15th

The goal on our last day was simp-
le: having a great time at Wannseel!
The meeting time was set at 10 am but due
to everyone being supremely tired, the
departure from the hostel was only pos-
sible at around 11 o'clock. Thankfully, the
train ride of over 30 minutes allowed us

to catch up on some well needed sleep.
Having arrived at the lakeside, getting over
20 people through the entrance (including
counting and paying) proved to be no easy
task, but was overcome nonetheless through
Stefan’s and Sarkos' willpower and patience.
Once inside, we luckily found a nice spot near
some trees, that would later provide some
shade to escape the suns lingering affections.
Having just settled in, Veronika and
Stefan surprised us  with a
wonderful buffet of bread, cheese, humus
and other foodstuff, the taste enhanced

by  the beautiful weather and scenery.
Of course we all  went swim-
ming or sunbathing, respectively.

And finally, on the last day of the project,
Armenians and Germans had immense
fun together in a game of disc and ball (si-
multaneously) in the shallows of Wannsee.
However, around 16 o'clock the winds
were rising and storm clouds rolling in
from the west. So we packed up and left
for the station, but were nonetheless hit
by rain on our way back to the station.
Completely exhausted by the beach, sun
and the flight through the rain as well as the
sheer amount of activities during the pro-
ject, the plans for further activities in the af-
ternoon were laid to rest and we returned
to the hostel or our homes respectively.
To close the day, we had our last meal to-
gether at “Baraka”, enjoying the oriental at-
mosphere inside the restaurant. The six
silver plates filled with meat and vegetab-
les appeared quite tiny, compared to the
amount of food consumed in Yerevan.
Afterwards, we had a quick and painless
goodbye and exchanged final wordsofparting.
Most  Armenians went directly back to the
hostel in order to prepare for the departure
the next day.

However, Sofia and Nvard chose to stay just a
bit longer, accompanying us to celebrate An-
neke's birthday at a nearby bar.

Around midnight we brought both of them
back to the hotel, taking in the sight of the
buzzing Berlin, and said our final goodbyes.



August 16th

Fortunately, the bad luck in regards to our

flights had not spread to the Armenians.
All participants that didn't choose to stay in
Germany and visit some relatives returned
safely and more or less timely to Yerevan.
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Structure and Systematics of Anticorruption Provisions
Sebastian Schulze

In recent history, the German Legislator has increasingly used the means of Criminal Law in his effort to
combat corruption, in no small part thanks to external stimuli by the UN and EU.
The German Criminal Code (GCC) contains the most heavily penalized anti-corruption provisions, the pu-
nishment ranging from imprisonment not exceeding three years or the paying of a fine up to imprisonment
from two to ten years. Within the GCC, provisions are separated according to the different places or situa-
tions in which corruption may occur.
Those are in order:

- during elections (sections 108b and 108e GCC)

- in private practice and in competitive situations (sections 298 ff. GCC)

- in public office (sections 331 ff. GCC)
The majority of these anti-corruption provisions deal with the exact same form of corruption, namely bri-
bery. Therefore the basic structure as well as the terms used are in large parts identical. Bribery can be
defined as the illegal exchange of benefits. The viewpoint of the GCC is much the same: The active briber
grants the passive bribee a benefit in exchange for a certain compensation.
According to constant jurisdiction a benefit is defined as any merit, which the recipient is not entitled to and
that directly or indirectly improves his economical, legal or even personal situation in an objectively discer-
nible fashion.
However, it is not only punishable to grant or receive a benefit. According to every anti-bribery provision in
the GCCitis illegal:

- for the briber to offer, promise or furnish a benefit (active bribery)

- for the bribee to request, be promised or accept a benefit (passive bribery)
In this context “being promised” is to be understood in the way, that the bribee has to explicitly or conclusi-
vely accept the offer of a future benefit. This wide coverage leads to the important conclusion, that neither
the benefit nor the compensation itself have to be successfully granted or even been undertaken at all, as
simply offering or requesting said benefit is just as punishable. Also, the missing culpability of an attempted
bribery in most provisions is therefore of little practical relevance.
It could Finally, the core element of all bribery offences is the necessary connection between the benefit and
the expected compensation. In jurisdiction and literature the term which is generally used to describe this
connection is “Unrechtsvereinbarung’- which literally translates to “unlawful
agreement”. This term encompasses two different but equally important aspects.
Firstly, the benefit has to be offered, promised or furnished in order to achieve the desired compensation.
Likewise, the bribee has to request, be promised or accept the benefit as an equivalent for a desired com-
pensation. This is also generally expressed in the wording of the provisions. Neither the benefit nor the
compensation are unlawful - regarding the offence of bribery - on their own.
Secondly, as the definition of a benefit is highly inclusive, some restrictions have to be applied in order not
to encompass any legally or socially acceptable behaviour. Whether the content of an agreement is lawful -
and therefore not to be sanctioned - is ultimately determined by the general situation in which it occurs as
well as the details of the specific case, with the value of the merit being a decisive factor.
In conclusion, the relation of the unlawful agreement to the punishable actions can be summed up as fol-
lows:
If the benefit is offered or requested, then the unlawful agreement is being aspired, in case of promising or
being promised a benefit the agreement is concluded and if the benefit is furnished or accepted, then the
agreement is realised.
This basic structure holds true for all but one anti-corruption provision in the GCC, namely Section 298 GCC,
forming the necessary foundation to further understand the underlying structure and system.



Sociological and Cultural Elements of Corruption
Lena Schwarz

“Corruption is as old and as diverse as human kind.”

With the creation of community structures based on cultural, political and juridical institutions cor-
ruption emerged. It existed within each era as well as in almost every society. Therefore the questi-
on arises, if there are any common circumstances leading to corruption. On the basis of statistics,
scientific state of knowledge ,and the analysis of legal systems | tried to get to the bottom of this
question. However no simple answer exist to that question. More likely corruption is to be traced
back to a package of causes.

The root causes of corruption can be splitinto personal deficiencies and structural failings. Looking
at structural failings the general the credo exists: “the more possibilities one gets the higher the
corruption rate will be”. This means, that corruption will increase, either when the contact between
citizen and public bodies intensifies or when the public body has more power or influence. In addi-
tion to that, one can state, that the less transparency there is and the more indefinable organizati-
on structures exist, the more possibilities for corruption can arise. This assumption is based on the
hypothesis that employees are more likely to be corrupt if they feel unwatched and uncontrolled.
Looking at personal reasons for being corrupt, one can distinguish between business-driven mo-
tives and individual advantages. Business driven motives can mostly be traced back to a negative
attitude towards to one's organization. In this case, employees are typically lacking trust into ma-
nagement, values are not apparent and self-realization is hard to accomplish. Besides that pressu-
re originating from the management to close a deal and occasion add up to the likelihood of being
corrupt. Financial benefits - especially if being in debt - are the most common cause for corruption
in the sense of personal advantages. Additional influential factors are the desire of the individual
to move up the career ladder, as well as personal gains in power.

Having outlined the general reason of corruption, it was my goal to prove that a correlation bet-
ween a functioning democratic system and the corruption rate within a country does exist. To do
so, I compared the Corruption Perception Index published by Transparency International with the
Fragile State Index.

In the end - to show how current as well as pressing the problematic phenomenon of corruption
is - | emphasized its impacts on society. Considering those extensive impacts of corruption it
becomes apparent, that corruption needs to be fought against out of every possible angle.
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Corruption in Commercial Practice and Corporate Criminal Liability
Viktoria Piekarska

In Armenia corruption in the private sector is a pressing issue.
The number of crimes committed ,in Germany, in the field of the private sector amounts one-third
of all corruption crimes committed.

Corruption in commercial practice is penalised in both penal codes. Hitherto, the comparison of
both legal systems revealed the gap between the quantities of provisions in both codes. Whilst
Armenia has more then 20 sections dealing with this field, the German code only includes two
key-sections. The difference has its roots in the different understanding of corruption. The German
Penal Code regards ‘Restricting Competition through Agreements in the Context of Public Bids'
in sec. 298 as well as Taking and Giving Bribes in Commercial Practice’ in sec. 299, as corruption.
The Armenian penal code further punishes e.g. ‘lllegal Activity in a Monopoly” and ‘Bankruptcy’ as
matters of corruption.

The Armenian legislator is currently not striving for any adjustments of the existing provisions. Yet,
the German sections are in the process of change. Nonetheless, the comprehension of corruption
still remains narrow. One adjustment shall be the widening of the circle of perpetrators of sec. 299.
Another change shall be the new penalisation of medics in cases of corruption.

Also the two legal systems contain different legal procedures. The German procedural system only
allows for criminal proceedings. By contrast, in Armenia there is further a possibility to take a legal
action in the civil and the administrative procedure.

In the two penal codes corporate criminal liability is not in place. The Armenian legislator earnestly
considers implementing corporate liability soon. In Germany the process is still in the ministry only.
It is very controversially regarded within the legal literature.



Political Corruption - How does Criminal Law
protect the Integrity of Elections and Parliamentarians?
Nikos Yiannopoulos

Only in 2014 the section 108e German Criminal Code about the bribing of delegates was intro-
duced. Prior to that only the buying or selling of votes was punished, whereas now also other be-
haviour like influencing or acting in a certain way in return for a benefit is punishable. Not only the
Federal High Court of Justice, but also two international conventions of the European Council and
the United Nations demanded a change.

After several bills, the Government finally introduced the new section. It is forbidden to act by order
or instruction in return for an undue benefit. Many experts criticised the terms: “by order or inst-
ruction” and “in return”. So there must be a concrete wrongful agreement between the briber and
the bribee. These two requirements exclude all kinds of sweetening and grooming. Additionally,
the benefit the parliamentarian receives must be undue. The section states that “a benefit shall not
be regarded as undue, if the acceptance of the benefit complies with the rules relevant for the legal
position of the member”. It also gives two examples: donations according to the Act on Political
Parties or political positions. It is clear that the Criminal Code cannot forbid a behaviour which is
explicitly allowed according to another law. Also, political positions are seen as a socially-accepted
benefit by most people. In contrary Thomas Fischer, a German federal judge, does not think so. In
his opinion the trade of political positions should also be an undue benefit as-well.

Another difficulty is that section 108e is not only concerning members of the Bundestag but also
delegates on a municipal level. While it is easy to find relevant rules for the legal position on a
federal level it can be hard to determine the common political practice in city councils and other
regional democratically elected chambers. Sometimes this even differs from city to city so it is hard
to understand that only higher regional courts and their prosecutors are responsible for section
108e in cases on a municipal level. Unfortunately, the members of the Bundestag who introduced
this section mostly thought about fighting corruption in the Bundestag and not on lower levels
where it is actually more necessary.

Apart from this, the new section 108e is an effective way to fight corruption while it also makes
sure that no socially-accepted behaviour is criminalized. It definitely took too long to change this,
but today Germany meets the requirements of the United Nations and the European Council con-
cerning political corruption.
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Corruption or Lobbyism:
When does Lobbyism become Corruption?
Desislava Shtereva

The perception of lobbying fluctuates between the image of shadow policy and of essential de-
mocratic opinion-forming tool. On a large scale, lobbying can be seen as a product of the coope-
ration between the state and a third party such as firms or interest groups. This collaboration may
sometimes have positive effect on both actors involved and on society but at the same time carries
the danger of using illegal methods in order to impose interests.

This seminar paper aims at giving the term “lobbying” a neutral definition and recognizing its ad-
vantages and disadvantages. Furthermore, it examines the illegal bond between corruption and
lobbying in general as well as at communal level under the scope of §8 331-334 of the German
Criminal Code. Could the fight against corruption in the municipalities be achieved through soft-
law measures, how can be assured that state actions are bound by law and not by private interest .

The paper gives extensive definition of the term lobbying not only by explaining the activities of
such figures but by establishing the various actors and target groups especially by positioning the
phenomenon of lobbying in the legislative and executive institutions in Germany. In addition, it also
reviews section 88 331-334 GCC and defines the elements of crime establishing which particular
actions of the illegal lobbying can suffice for these offences. It refers also to &8 11 GCC and answers
the question whether elected representatives and representatives of city and municipal councils
should be charged as public officials and how to link them to lobbying. Recognizing that on a com-
munal level the distinction between the legislative and executive is relatively blur, a clarification, for
which actions the city council's members are making themselves liable and should they be charged
as public officials, is vital for the fight against corruption in the municipalities. Firms and enterpri-
ses does not exclusively target soon-to-be laws or want to change regulations. Often they aim at
benefitting from already existing rules by easing a certain procedure in the public administration.
Therefore the field of public procurements is extremely vulnerable to corruptive activity.
Furthermore, the paper gives an overview of the soft law measures for combatting corruption
among the communal delegates weighting their advantages and disadvantages in comparison to
the instruments of the German Criminal Code. What is more, in 2013 the Organization of Economic
Cooperation (OECD) published 10 Principles for Transparency and Integrity in Lobbying which ur-
ges the countries to allow level playing field by granting all stakeholders fair and equitable access.
These principles and the recently ratified United Nations Convention against Corruption have an
undeniably positive impact over the fight against corruption among communal representatives but
there is always room for improvement

All'in all, the position of the communal representative is marked by his mandate. Even when for-
mally they belong to the public administration, they still could not be charged as public officials
under 88 331, 332. For this case they fall under the scope of § 108e. In spite of the blurred line
between lobbyism and corruption, differentiation between both is possible only under firm and
clear regulations, which prevent the crime at international, national and local level.



Criminal Prosecution of Corruption
Jérome Richter

How the prosecution practice of corruption poses problems to the adherence to these principles

a) The fact pattern is complex. Corruption is not an obvious crime, usually there is no individualised victim.
It is difficult to determine whether the fact pattern fulfils the requirements of the relevant section.

b) There are difficulties in obtaining sufficient proof. Corruption often takes place in twisted economic struc-
tures which are difficult to oversee. There are few reliable witnesses.

C) Also, resources are short. Due to the complex nature, prosecution might reach the time limit to prosecute
an offense. The twisted structures and ambiguous fact pattern often require experts.

How the state tries to deal with these problems and how this causes new problems

a) Some states set up an anti-corruption prosecutor’s office which wants to raise public awareness and also
encourage anonymous tip-offs. These only sometimes lead to convictions or even the initiation of procee-
dings, since they tend to be imprecise and false.

b) aa) Plea bargaining: the defendant confesses partially to the accusations and obtains a milder senten-
ce; the aim is to overcome difficulties in obtaining sufficient proof, to accelerate proceedings and to save
resources; has been in practise for over three decades, but was not regulated until s. 257 ¢ StPO was in-
troduced in 2009, which has relatively strict requirements concerning documentation and transparency.
However, a survey showed that in over half the cases the courts do not fulfil these requirements. Plea bar-
gaining is used in about 20 % of the cases in lower courts.

bb) Problems with s. 257 ¢ StPO: (1) material truth remains unexposed because courts are allowed to limit
their investigation to the plausibility of the plea; the survey also showed that courts sometimes do not even
do that sufficiently; (2) In contrast to the US, the judge is involved in the negotiation process and loses his
neutrality; moreover, he might be biased after negotiations fail; (3) “Sanction scissors”: Often, there is a clear
divergence of sentences in the case of the defendant making or not making a guilty plea. This might exert
undue pressure on him to take a deal. (4) The Constitutional Court however did not declare the section
itself, but the practise of the courts to be unconstitutional.

C) aa) Discontinuation under obligations: There is no plea of guilty and no conviction; however, there is an
agreement that the defendant is obliged to pay money or participate in seminars etc. This is laid down in
s. 153 a StPO, which was introduced in 1974 to deal with petty offences; nowadays about 165.000 procee-
dings are discontinued per year under s. 153 a StPO (famously: the Ecclestone case).

bb) Problems with s. 153 a StPO: material truth also remains unexposed; also, s. 153 a does not have strict
formal requirements such as s. 257 ¢ StPO and might serve as a by-pass of these requirements.

Conclusion

Corruption poses challenges to conventional ways of prosecution (proof and resources). Current attempts
to resolve those seem to partially contradict fundamental and constitutional principles (the duty of the court
to investigate the material truth, the neutrality of the judge and the fair trial principle). The legislator needs
to act; another provision will not change the de facto situation. It seems the best way to tackle the problem
atits root and increase spending for the judicial system. Then there would be less temptation to apply plea
bargaining in an informal, unconstitutional way.
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The Fight against Corruption in Conflict with the Rule of Law
Jana Issel

The fight against corruption - as important as it is - can easily be in conflict with the principles of
the state under the rule of law. This becomes especially clear when considering the latest bill by the
Green party, proposing a nationwide anti-corruption database in which enterprises and business
persons can be listed and being checked on in the awarding process of public contracts.

In the Federal states, we already have anti-corruption databases, but the initiation of a nationwide
tool has been discussed since the year 2002 and was refused several times by different entities in
the legislative process because of constitutional concerns. The regulations in question are those
proposing to also list entities when the action against them was abandoned according to § 153a
StPO or when a suspicion has been adjudged. Even when proceedings are only initiated because
of the admission of the accused, the listing shall be permitted. So a legal person might be listed
without a judge having assessed the culpability.

Therefore, it is stated that the Dbill in its latest form from 2012 does not only violate fundamental
freedoms due to the German constitution such as the freedom of profession and the principle of
equal treatment, but also principles linked to the state under the rule of law. Here, a possible vio-
lation of the presumption of innocence, the principle of fair trial and legal remedies is examined.
Whether the principle of the presumption of innocence would be violated, depends very much on
how the administrative process will be developed and whether an entry has to be considered a
penal-like measure. Since this only becomes clear after the introduction of the database, it is not
possible to make a closing statement in this work. It is another with the principle of fair trial. It can
only be applied, when somebody is charged with a crime. Since the listing is only an administrati-
ve act, one cannot apply this principle here. The principle of fair trial becomes important when it
comes to penal proceedings because of the corruption-related crime that might have led to the
entry. Regarding legal remedies it is necessary to clarify the legal character of an entry. If it had to
be considered as regulatory action or forbearance, lodging an appeal would be legitimate.
Evaluating the outcome of the already existing databases in North-Rhine Westphalia and Berlin, it
shows that an anti-corruption database takes only little part in the actual fight against corruption.
It is rather hotlines and confidential lawyers that bring proceedings to the police. In conclusion this
means that politics and society have to become clear about whether they really want a nationwide
database and if so, clarify the procedure and face the existing constitutional concerns.



Compliance: The Role of Private Actors in the Process of Combating Corruption
Mira Bindra

The term Compliance describes provisions companies make to assure that their employees are
acting in accordance with valid law in the country the companies is based in. An effective compli-
ance management should detect a breach of rule and sanction the relevant people. Originated in
banking in the anglo-american hemisphere the principle of compliance has begun its spread in
recent years all over the globe. Being a present and increasingly relevant concept in Germany for
the last 10 years, a legal definition of the term has yet to be found. We have seen that the concept
of compliance is not as prominent in Armenia yet.

With the objective to encounter corruption in Germany, the civil law approach of compliance found
entry into company's cooperate culture. Compliance goes further than a mere accordance with the
valid law. The idea is to avoid risks and damages companies face in the field of corruption.

A compliance system is a preventive measure that companies can take to face corruption. Espe-
cially in the field of corruption this is really important, since due to the secrecy of the delict it is at
times hard to detect a breach of rule. The resources of a state and the insight in a company are
only limited. Accordingly the collaboration and the taking of responsibility on the side of companies
can contribute to avoid corruption.

The principal challenge can be to detect the areas of potential risk within the structure of a compa-
ny. Subsequent a program has to be developed to meet the specific demands of a company. Two
different crime-political concepts can underly a compliance system.

Firstly, a compliance program can be seen as the fortification of a company’'s own legal culture.
This includes highlighting the importance of moral values and ethical guidelines, offering profes-
sional training, a system of counseling and communication within the company. Furthermore the
standards should also be communicated to clients, partners and the public. Managers should be
an example for the other employees. Control is also part of a value based compliance system, but
not beyond the typically required methods of a company. Further investigations are only being
carried out in case of well-founded suspicion.

Unfortunately, sometimes a compliance system is primarily based on control and surveillance of
the employees. This leads to an enhancement of pressure on the employer. Furthermore, it may
lead to a negative impact on the working climate and even a negative public image. Most of all
comprehensive monitoring always bears the risk of abuse.

Therefore compliance always has to find its limits in the rights of the employees. The accordance
with the principle of law has to be guaranteed.

Experience has shown, that the involvement of employees in the process of development and im-
plementation contributes to the acceptance and success of a compliance program.
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International Cases of Corruption - the Applicability of
National Anticorruption Laws
Alexander Bijok

Corruption is a very old phenomenon, but in times of globalisation, it gains new aspects. Many
cases that affect the economy will no longer be only on a national but rather on an international
level. Therefore in the last years the German legal system has been reacting with reforms conside-
ring those international aspects. Nevertheless these were not only based on its own initiative but
rather a response to international conventions such as the UNCAC or the Anti-Bribery Convention
of the OECD.

However, the implementation of these conventions took a long time in some cases. The ratification
of the UNCAC for instance just took place in 2014. It planned to close some regulatory gaps regar-
ding bribery by public officials. In Germany, such a gap emerged due to a strict definition of this
term. So, before the ratification was in place, it was not possible to prosecute German delegates in
foreign parliaments such as the European Parliament.

Basically, for prosecution the territorial principle applies. It states that every offense committed on
German ground shall be chargeable after German law. This concept gets broadened by the pro-
tective principle focusing on the domestic legal interests and the personality principle focusing on
the citizenship of the offender or the victim. However, in order to avoid international ambiguities, it
is not mandatory for the department of prosecution to charge those cases. Here, the discretionary
prosecution principle applies.

Another problem was the view on the legally protected interests. The laws against bribery com-
mitted in public office were seen as a protection of the objectivity of the state's actions. Therefore,
only German officials were considered chargeable. Only due to international conventions it was ch-
anged that also foreign officials got prosecutable if the offense is committed on German territory.
The same issue existed with the sections considering bribery in commercial practise. Previously
only the competition in the German market was seen as the protected legal interest. In times of
globalisation, a view on national markets as isolated systems is of course outdated. Nearly every
action that affects a foreign market can also easily develop effects on the domestic market. There-
fore this section was broadened in order to now protect the commercial competition as a ‘univer-
sal legal interest'.

All'in all, the most important concept to prosecute international cases of corruption remains the
territorial principle. It is more essential to broaden the definitions of the legally protected interests
to fit to an international level. But with this broadening a new problem rises with the applicability
to international cases.

A broader applicability in cases of corruption requests a careful view on the individual circumstan-
ces. Even if the legal system protects the worldwide commercial competition, the understanding
of this term can diverge massively. What counts as an unrighteous advantage here, might be social
adequate somewhere else. The law has to avoid wrongful punishments for foreigners and disad-
vantages for citizens abroad. Therefore, it is important to consider the interaction between the
international chargeability and the regionally different perception of corruption while prosecuting
international cases with national law.



The Fight against Corruption by International Law and
the Role of International Organizations
Sina Jakob

While corrupt behaviour is still a current method in business and politics, international standards
are changing. In a large part, this is thanks to governmental organizations that endeavour to end
corruption and draft numerous multinational legal instruments

Almost every international organization has addressed the topic. But as diverse the aims of or-
ganizations are, as diverse are their anti-corruption conventions. Thus, the organization’s general
commitment is crucial for the evaluation of its anti-corruption efforts as well as the geographical
scope and, most importantly, the monitoring systems. While the U.S. was the first government to
address the topic of corruption on an international level prohibiting clandestine payments to for-
eign public officials, their ambitions remained an unilateral push. It took the international society
nearly twenty years to catch up on that. It was not until the the fall of the Berlin Wall, the fading of
borders and the opening of markets in the outgoing 20th century that the need to work on that
topic became more.

The OECD Convention on Bribery of Foreign Public Officials does not alter the ambit of the FCPA,
but derives its strength from its members: The 30 member states represent 70 percent of the
world exports. Likewise, one could blame the EU for acting in the interest of an upright European
market only. Other than that, the COE'S Preamble of the first COE anti-corruption legislation deter-
mines that ‘corruption threatens (...) human rights'. It criminalizes both active and passive bribery
in both public and private sector and prohibits further conducts than bribery. However, its geo-
graphical impact is rather limited. This is the great strength and chance of any UN effort. Having
recognised that corruption is @ major threat to human rights, the UN tackles it since 2003 with the
UN Convention against Corruption (UNCAC). Especially the chapter that addresses asset recovery
is a great accomplishment and deserves special mentioning, as it requires that property which was
illegally withdrawn through grand corruption is refunded.

Monitoring the implementation of the provisions is just as important as the content. While the UN-
CAC still elaborates on a coherent monitoring system, both OECD and COE can be applauded for
their extensive programs. Whereas the COE Convention is reviewed by the GRECO, the OECD and
its Working Group on Bribery worked out a monitoring process which is divided into three phases
including an follow-up mechanism. The country under investigation has to provide information via
a self-questionnaire for the examination which is performed country-by-country.

The (geographically) broader the instrument, the harder it is to allow for a comprehensive review
mechanism on the one hand. On the other hand, it is of utmost importance to include the whole
community of states in anti-corruption efforts. Corruption itself goes beyond borders and therefo-
re anti-corruption instruments must follow this trend.
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