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A. Introduction

1 Art. 5 para. 3 CM directive1 reserves the rightholders 
the right to grant licences for non-commercial uses 
of any rights, categories of rights or types of works 
and other subject-matter that they may choose. As 
the directive on collective management of copyright 
passed the legislative procedure on 26 February 
2014, the member states have to bring into force 
the laws, regulations and administrative provisions 
necessary to comply with this directive by 10 April 
2016. Regarding Art. 5 para. 3 CM directive this 
means that from that day on, every rightholder 
in the EU shall have the option to license parts of 
their own work repertoire for non-commercial use 
autonomously and at the same time let collective 
management organisations (CMOs) collect money for 
the commercial use of these works. As a consequence, 
authors and other rightholders should no longer be 
in the dilemma to either choose a participation in 
a collective rights management system or to use 
“non-commercial licenses”, a category which is 
further explained in this contribution. As easy as 
this is said, several difficulties lie within the way of 
implementing the provision in national law which 
shall be examined in this contribution, but not before 

the current status quo and the legislative procedure 
of the provision have been dealt with.

B. Status quo

2 At first it is necessary to take stock of the 
conditions that can be found in the collective rights 
management.

I. Difficulties under the 
current legal regime

3 Looking at the current practice of collective rights 
management in the EU, the alternative that CMOs 
license the works of the authors represented by 
them on the basis of non-commercial licenses is not 
common at all. In certain sectors, authors struggle 
when they want a collecting society to exercise their 
rights for commercial use, but have their works 
licensed for non-commercial use. Non-commercial 
licenses can contain copyright limitations for non-
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commercial uses that are simply not in line with the 
terms and conditions that many collecting societies 
lay down in their contracts with the authors. Being 
represented by a CMO therefore often makes it 
impossible to use alternatives like the Creative 
Commons licenses.

4 This is most notably the case where authors have 
to assign exclusively all relevant rights in their 
works to the CMO, if they want to be represented 
by the respective CMO. If collective management 
organisations only assumed commercial rights, or 
even just cared for statutory remuneration rights, 
e.g. copyright levies for private copies, there would 
be no problem at all. Authors could administrate 
non-commercial licenses on their own while CMOs 
would just collect money for the licenses authors 
cannot survey efficiently. Contrasting this, the 
administration agreements are far more extensive in 
practice and let the author resign from all his rights, 
so that the CMOs can administrate all licenses for a 
work.

5 The consequence of such an agreement is that the 
authors do not have any right left that they could 
license for any kind of use to third parties on their 
own, but rather are dependent on the CMO to grant 
the licenses. Unfortunately, many of the big and 
economically relevant CMOs do not want to grant 
licenses for non-commercial use for many reasons 
(as shown in the following section), what leaves the 
rightholders organized in one of these CMOs with no 
opportunity to have their works made available for 
free. This is what the CM directive wants to address 
in its Art. 5 para 3.

II. Differences in practice due 
to diverse types of works – 
the German experience

6 Whether the authors can license their works for non-
commercial use at this particular moment depends 
very much on the type of the created work. While 
the CMOs assuming rights in the literary sector tend 
to be more liberal and giving the authors flexibility 
concerning the non-commercial use for their works, 
CMOs working in the musical sector are much more 
imperious. This difference can be seen relatively 
well looking at the two biggest German collecting 
societies VG Wort and GEMA.

1. VG Wort

7 The VG Wort manages the rights of authors and 
other rightholders in literary works. For this, the 
rightholders often do not have to conclude an 
administration agreement with the collecting 
society. The VG Wort provides two models of rights 

management, depending on the type of literature, 
and the differences following this distinction are 
noticeable.

8 In some cases it is sufficient to just notify the VG 
Wort2. This opportunity is available for authors 
and publishing houses of literary works that are 
just published on the internet, like blog posts. More 
relevant is the opportunity for authors of scientific 
works published online and offline, who can desist 
from an administration agreement as well and 
use the option of just notifying the VG Wort. For 
example, the VG Wort collects money for the use 
of literary scientific works in scientific libraries, in 
detail for copying and lending the literary work, if 
the author of the scientific literary work notifies 
the VG Wort that a publication has been made. In 
these cases the author is then beneficiary and gets 
money only for this particular use of this particular 
work, what means that for every other use and for 
every other work, the right to license the work stays 
with him or her. Hence, the author can individually 
determine the licensing for non-commercial uses 
as well.3

9 When authors have rights in other types of literary 
works and want the CMO to manage these rights, 
they have to conclude an administration agreement 
with the VG Wort. In this administration agreement, 
they have to grant the collecting society considerably 
more rights for all of their existing and future works. 
Among them are not only commercial rights, but for 
example the right of reproduction as a whole. In this 
case, authors are not free to license their works for 
every non-commercial use.

10 By looking at the 2013 annual report of the VG Wort, 
it becomes clear that the majority of the beneficiaries 
do not have an administration agreement with 
the collecting society: from 487,083 beneficiaries 
only 176,742 have concluded an administration 
agreement, which leaves 310.341 beneficiaries 
without a contract of this kind4. Additionally, most 
of the rightholders who get money from the VG 
Wort are not members of the collecting society5. This 
means that most of the authors in the literary sector 
do have the option to use non-commercial licenses, 
but still a considerable amount of authors cannot.

2. GEMA

11 Taking a look at the GEMA, the picture turns rapidly. 
The GEMA manages the rights of authors and other 
rightholders in musical works. If an author wants to 
earn money with these works, the conclusion of an 
administration agreement is mandatory. The authors 
therefore have to exclusively assign the GEMA all-
embracing rights in their existing and future works, 
and without the exclusive rights, an author cannot 
license his or her works for non-commercial uses 
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anymore. When all rights are exercised by the GEMA, 
there is no opportunity for the author to license 
single works with non-commercial licenses. The 
GEMA itself however does not grant licenses for 
non-commercial uses. As a consequence, it is not 
possible to use non-commercial licenses and still 
let the GEMA manage the rights in musical works 
at the same time. An author currently wanting to 
use non-commercial licenses has to withdraw all his 
rights from the GEMA, which would leave him alone 
with the rights management. As most of the uses of 
copyrighted works can not be supervised by a single 
person, authors would effectively waive for a large 
part of their income. It is no surprise that most of 
them tend to stay in the GEMA and do not use non-
commercial licenses.

12 In a statement, the GEMA enumerated various reasons 
why it does not license works for non-commercial 
use6. It stated that the granting of non-commercial 
licenses like the Creative Commons licenses (CCPLs) 
is not compatible with the management model of the 
collecting society, as these licenses apply only on 
single works and for specific uses. The GEMA model 
of collective management could in contrast ensure 
an efficient and economic protection of the authors 
and other rightholders. If non-commercial licenses 
were allowed, a huge increase of administration 
costs would follow. Every time GEMA would want 
to grant a license, it had to examine if the work is 
licensed with a CCPL, because in this case GEMA 
would not be allowed to grant licenses for this work. 
This obligation would interfere with the working 
management system, not least because every 
rightholder represented by GEMA would suffer in 
the form of less payments.

13 Furthermore, the term “non-commercial” would not 
be clear enough to separate between GEMA-licenses 
and CCPLs, so that a sufficient distinction between 
collective and individual rights management 
would not be possible. Without a clear distinction, 
legal certainty could not be ensured, neither for 
rightholders nor users.

14 One of GEMAs strongest arguments though is the 
endangerment of cherry picking. Based on this 
concept GEMA believes that authors who can bring in 
enough profit out of concert tickets, merchandising 
and other business activities apart from rights 
management, could tend to license successful 
works under non-commercial licenses for free to 
spread them as far as possible and generate more 
awareness, whereas less successful works should 
be managed by GEMA to make at least some money 
with them. If this was the case, the distribution 
sum would reduce remarkably for every member of 
GEMA, even for those who are urgently dependent 
on remuneration payments. With a decreasing 
distribution sum and less money for every creative 

mind, the creative activity as a whole would reduce, 
and cultural diversity would diminish.

15 The fact that the members of GEMA would not favour 
a change of GEMA constitution would point out 
that the majority are against non-commercial and 
Creative Commons licenses.

16 Yet, there are strong counter arguments against the 
points raised by GEMA. GEMA apprehends that the 
efficiency of the collective management could be 
threatened because of increasing administration 
costs through detailed examination of the licenses 
of a work. But already today GEMA has to examine 
for every single work which rights are hold by which 
rightholder, so that the distribution of the revenues 
can be exercised correctly. Furthermore it is 
questionable whether the administration costs could 
really increase when the necessary examination 
can be performed by automated procedures on the 
basis of databases that have all the relevant data in 
it already.

17 The claim of GEMA that the term “non-commercial” 
has to be filled with meaning to have legal certainty 
for the distinction between collective and individual 
rights management is not only understandable, but 
supportable. Nevertheless, this argument is not 
sufficient enough to preclude the feasibility of a 
combination of collective rights management and 
non-commercial licensing of works. Of course the 
legal term has to be interpreted and legal practice 
will have to find a sufficiently clear definition7. But 
just the fact that in the past the distinction was not 
clear enough is not a convincing argument that in 
the future this cannot be changed8.

18 Also, the argument of endangerment through cherry 
picking is not really persuasive. Why would successful 
rightholders license their most successful works 
with non-commercial licenses to get more awareness 
when they have reached already a sufficient level of 
awareness for their works? Why should rightholders 
waive at their biggest revenues? Moreover, even if 
rightholders grant non-commercial licenses for 
their most successful works, it is not obvious or self-
evident that such a license grant would diminish the 
revenues for commercial uses. Beyond this, at least 
in the music sector these questions may become less 
relevant in the nearer future, as new business models 
take over and the market shifts from possession of 
works to access to these works9.

19 Nevertheless, GEMA insisted on its arguments in the 
past and did not allow its members the licensing of 
works with non-commercial licenses. Apart from 
non-commercial licenses, GEMA provides only few 
opportunities to adapt its collective management 
system to special needs of single rightholders. 
Beneficiaries can exclude certain branches of 
rights management from the collective system, for 
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example the broadcasting on radio or making the 
works available to the public online. By doing so, the 
rights for these uses stay with the rightholder, and 
he or she can exercise the rights as he or she pleases. 
What seems like a good option is in most cases not 
completely satisfying. An author who wants to make 
use of this alternative has to exclude all of his or 
her existing and future works for the chosen branch 
from the collective rights management, so that at 
least non-commercial uses can be licensed, but every 
other use of every work of an author in this branch 
has to be licensed by the author as well. Not only 
is it insufficient that only certain branches can be 
excluded, the fact that every work is excluded from 
the management of this branch and leaves the author 
with the management alone causes this option to 
be largely unappealing. And, as non-commercial 
licenses like the Creative Commons non-commercial 
licenses (CC-NC-licenses) want to include every type 
of use, the author would need to exclude his works 
for all branches of the collective rights management. 
Withdrawing all existing and future works from 
every branch of collective rights management would 
be the same as resign the membership in GEMA. 
Therefore, regarding non-commercial licenses, this 
option is not a suitable solution.

20 Furthermore, GEMA established a shorter 3-month 
cancellation period at the end of a calendar year for 
certain online uses, so that authors can assume their 
rights for these certain uses and license works for 
these uses with a CCPL. But again, as non-commercial 
licenses want to include every type of use, this 
option is only helpful to some extent – and again, the 
authors would have to cancel the collective rights 
management for all of their existing and future 
works.

21 For authors who have a website, GEMA provides 
another option. Authors can use their own works 
for a free stream on the website, but only on the 
condition that the website is personal and non-
commercial. This means that authors, who have 
exclusively assigned to GEMA all-embracing rights, 
can use their own work for this without having to 
license their works back10. The question occurs, 
under which circumstances the website of a music 
artist, who wants to spread his work, sell it and 
make revenues out of merchandise, exactly is 
“non-commercial”. And, of course, the works are 
not licensed with non-commercial licenses, so that 
they cannot be distributed to users for further use.  

22 In total, members of GEMA cannot use non-
commercial licenses and have the CMO managing 
the commercial rights at the same time. The 
opportunities GEMA provides to give its members 
more flexibility are not sufficient regarding non-
commercial uses.

3. Reasons for the differences between 
literary and musical sector

23 Looking at collecting societies in the areas of 
literature and music, the encountered differences 
alter from quite massive to rather small. Every 
author who concludes an administration agreement 
with the GEMA or VG Wort does not have any 
convincing opportunity to license his or her 
works for non-commercial use. However, most 
authors in literary works enjoy in practice some 
flexibility, based on the fact that they do not have 
to conclude an administration agreement but can 
still be represented for some rights by a CMO. Such 
authors can decide for every single work whether 
they want to inform the VG Wort or not, and even if 
they inform the CMO, it only collects money for very 
specific uses. As a consequence authors are free to 
license their works for non-commercial use and be 
represented by a CMO. The downside of this more 
flexible approach is a rather limited collective rights 
management for the commercial use of the works.

24 Additionally, the market structures of the musical 
and literary sector are very different. The music 
market is dominated by a handful of powerful and 
globally operating vendors (major labels) that have 
to face very distinct users of their works, with 
some of them being very powerful as well, e.g. 
the public broadcasting service. By contrast, the 
different markets for literary works are more divers 
with many small and medium size actors. And by 
examining the market shares in the music industry 
it becomes rapidly clear that the major labels, who 
are widely interested in music as a profitable and 
lucrative business commodity rather than spreading 
the works for free for non-commercial uses, are 
much more powerful than single literary publishing 
houses when it comes to debating the procedures 
in their industry. In 2013, the recording industry 
made 15 billion $ in total11, and from this amount, 
the three major labels12 had a market share of 
74,9%13. Hence, they can apply much more pressure 
on every other market participant, including CMOs 
and rightholders. Non-commercial licenses could 
undermine many business models of the music 
industry, and with rapidly shifting business models 
in this area, most of the market participants are 
rather careful loosing any protection whatsoever, 
especially the one they get from their rights and 
through the law.

25 Moreover, the use of music and literature differs 
significantly. Music in general is mostly used as 
a whole, tracks are played completely, whereas 
literature is often used in excerpts. An author of 
literature often has to read or publish only pieces 
of his work to gain more attention, musicians need 
their whole song to be played to make users aware 
of their works. When music is available for free 
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because it is licensed for non-commercial uses, users 
do not have to buy this music anymore, whereas free 
excerpts of literature may motivate the user to read 
more and even buy the full work.

26 Another reason for the differences between the 
collective management system of GEMA and VG Wort 
is based on the fact that the GEMA was established 
in 1933 as a CMO for the management of the rights 
of use, so that the levies for private copies are not 
nearly as important to the GEMA´s business model 
as they are for the VG Wort.

III. Pilot experiments of 
collecting societies in other 
European jurisdictions

27 In spite of the fact that the European14 CMOs 
managing musical rights are normally more rigorous 
when it comes to non-commercial uses, several of 
them have started pilot experiments with Creative 
Commons. The collecting societies for authors of 
musical works in the Netherlands (Buma/Stemra), 
Denmark (KODA) and France (SACEM) elaborated 
standards for their members under which the CC-NC-
licenses could be used for works already exercised 
by the CMOs.

1. The Netherlands: Buma/Stemra

28 The first European collecting society experimenting 
whether collective rights management and 
individual licensing can be combined was Buma/
Stemra in the Netherlands15. The pilot started on 
the 23rd of August 2007 and was initially planned to 
last for one year, but had been extended repeatedly.

29 The pilot project enabled members of the collecting 
society for the first time to use CCPLs while having 
works exercised by the CMO. The focus on CC-
NC-licenses in the project was justified with the 
argument that Buma/Stemra´s main aim was to 
generate revenue for its members and therefore 
could only allow free non-commercial uses of the 
works. As long as authors want to use CCPLs to 
promote themselves, non-commercial licenses 
would have to be sufficient, so that Buma/Stemra 
could continue to collect royalties for commercial 
uses. In practice16, authors had to ensure that they 
were the only ones having a right in the works that 
shall be licensed with a CC-NC-license or at least 
they had permission from everyone having rights 
in the works to use such licenses. After accepting 
the conditions of the pilot on the website of Buma/
Stemra, they had to indicate what particular works 
they intended to publish under a CC-NC-license. 
Right after that, the authors could generate license 
buttons that marked the works as licensed under the 

conditions of the pilot. This meant that authors at 
first had to assign their rights to Buma/Stemra and 
afterwards, the non-commercial rights were licensed 
back to them.

30 To guarantee the success of the experiment, Buma/
Stemra and Creative Commons had to define what 
uses shall be regarded as commercial and what uses 
non-commercial, as the CCPLs did not comprise a 
sufficiently clear definition. While Buma/Stemra 
argued to have just a small amount of uses regarded 
as non-commercial, Creative Commons wanted to 
preserve already existing practices and a wider 
interpretation.17 In the end, they agreed on a very 
strict interpretation of what uses are deemed to be 
non-commercial.

31 First, every use of a work by a for-profit institutions 
was qualified as ‘commercial use’. Furthermore, 
distributing or publicly performing or making the 
work available online against payment or other 
financial compensation was qualified as ‘commercial 
use’ as well. Financial compensation in this respect 
included not only making profit out of the work, 
but the use of the work in combination with ads, 
publicity actions or any other similar activity 
intended to generate income for the user or a third 
party. Beyond this already very strict definition the 
distribution and public performance of a work were 
seen as commercial too, as well as having public as 
well as private broadcasting organisations make the 
work available online and using the work in hotel 
and catering establishments, work, sales and retail 
spaces. This even included the use of the work in 
churches, schools and dancing schools and welfare 
institutions. For these uses separate licenses were 
needed.

32 As this definition had the advantage of being very 
precise and much more specific than the definition 
contained in the CCPLs, it was also more restrictive 
and therefore left the experiment with little room 
to develop. It is no surprise that the actual use of 
the pilot was rather disappointing. At the end of 
2009, only 30 authors wanted a re-transfer or their 
non-commercial rights for in total 100 works. This 
showed in particular that the definition of the non-
commercial use was far to strict.18 While nearly 25% 
of the Buma/Stemra members showed interest in 
taking part in the pilot, less than 1% finally joined19. 
Further surveys showed that the rightholders were 
desperate to gain more flexibility, especially when 
it comes to promotional use of their works, so that 
in general, there was a fundamental need of the 
pilot. But although the pilot showed that collecting 
societies can deal in with CCPLs in their practice, the 
limitations of the non-commercial uses were so strict 
that the consequence was a “mismatch between the 
way non-commercial use if framed in the definition 
developed for the pilot and forms of use that are 
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considered to be non-commercial among Buma/
Stemra members”20.

33 The experiment has now been converted into a 
structural arrangement21, so that Buma/Stemra 
allows the licensing of works with CC-NC-licenses 
and regards the following uses as commercial:

34 Distribution to the public, performing or making 
available the work online by broadcasters, the use 
of the work in catering matters, employment, sales 
and retail spaces and the use by organizations in 
both the profit and not for profit industry that use 
music in or next to the performance of their duties, 
such as churches, (dance) schools, institutions for 
social work, and the like22. This definition is not as 
strict as in the pilot and gives the rightholders more 
flexibility.

2. Denmark: KODA

35 In 2008, the danish CMO for musical rights, KODA, 
started another experiment. The KODA agreed to 
collect the royalties for the commercial use of a 
music album (e.g. radio broadcasting) while the 
album has been licensed with the danish CC-BY-
NC-ND 2.5dk-licence23. Different from the dutch 
pilot, this experiment was not limited in time and 
showed that collecting societies can deal with CCPLs 
in practice. Defining the non-commercial use of a 
work, KODA and CC Denmark agreed on guidelines. 
A licensee who wants to use the work under the 
terms of CC-NC-license has no right to exercise 
any of the rights in a way that is primarily directed 
toward commercial advantage or private monetary 
compensation. This definition was more flexible and 
let the experiment develop much more.

3. France: SACEM

36 The latest experiment was started in France by the 
SACEM in January 2012. For at least 18 month, its 
members were given the opportunity to license their 
works with CC-NC-licenses, and even single works 
could be licensed alternatively. For this purpose, a 
clarifying specification of what uses are deemed to 
be commercial was drafted. The following uses have 
to be regarded commercial under the specification24:

• any use of the work by a for-profit entity;

• any use of the work giving rise to any 
compensation, whether financial or other, 
whatever the form, the reason and the motive 
and whoever the beneficiary;

• any use of the work in order to promote or in 
connection with the promotion of products 

or services whatsoever and for the benefit of 
whomever;

• any use of the work by broadcasting entities as 
well as in workplaces, stores and retail spaces;

• any use of the work in restaurants, bars, 
cafes, concert venues and other hospitality 
establishments;

• any use of the work by an entity as part or in 
connection with revenue generating activities;

• any exchange of the licensed work for other 
copyrighted works by means of digital file-
sharing or otherwise but only when there are 
advertising or sponsorship receipts, whether 
direct or indirect, or payment of any kind in 
connection with the exchange of copyrighted 
works.

37 The restrictions made in the pilot make it clear how 
strict the definition of the non-commercial use can 
be, in this experiment not many scenarios were left 
in which the use was non-commercial. Moreover, 
the pilot was limited in time. In practice rightholders 
had to assign their rights to the SACEM first and 
the non-commercial rights licensed back to them 
afterwards, so that congruent to the Buma/Stemra 
pilot the concept of a “non-commercial license back” 
was seen as the most practicable solution.

4. Conclusion of the pilot experiments

38 Considering the results of the pilots projects, 
some first conclusions may be drawn. It became 
clear during the projects that authors seek for 
more flexibility in the rights management of their 
works, and that collecting societies can provide this 
flexibility and deal with open content licenses like 
the CC-NC-licenses if they are willing to adjust their 
system and practice. However, the projects have 
also shown that only a small number of members 
participated in the pilots because of various reasons. 
On one hand, the definition of “non-commercial 
use” was strict in all observed pilot projects. This 
led to a narrow set of application scenarios for the 
CC-NC-licenses, so that members did not have much 
flexibility in the end. On the other hand, many of the 
authors interested in non-commercial licenses are 
not organized in CMOs anyway. Therefore the total 
number of authors using non-commercial licenses 
and yet being represented by CMOs was small. But 
even though the pilots were not successful in the 
sense of a massive use in practice, the experiences 
gathered with the projects may still be useful for the 
better understanding of Art. 5 para. 3 CM Directive 
and its implementation into national law.
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IV. The legislative procedure: How the 
provision got into the directive

39 The Commission proposal for a directive of the 
European parliament and of the Council on collective 
management of copyright and related rights and 
multi-territorial licensing of rights in musical works 
for online uses in the internal market was published 
in July 201225. In the proposal it was emphasized in 
Recital 9 that the “directive should not prejudice 
the possibilities of rightholders to manage their 
rights individually, including for non-commercial 
uses”26However, the initial proposal did not comprise 
a black-letter rule in this regard. The European 
Economic and Social Committee opinion from the 
12th of December 201227 and the working document 
of the Committee for Legal Affairs from the 4th of 
March 201328 changed nothing with regard to the 
provision about non-commercial use. The first official 
document expressing the right to grant licences for 
non- commercial uses in a rule was the draft of an 
opinion of the CULT committee on the 28th of March 
201329. In amendment 29, a proposal for a new Art. 
5 par. 2 a was made that stated “rightholders shall 
have the right to grant free licences for the non-
commercial use of their works and rights. In this case, 
rightholders shall inform in due time the collective 
management organisations authorised to manage 
the rights of such works that such a free license has 
been granted.30” The provision was substantiated 
with the argument that the management of works 
should be more flexible for rightholders and they 
shall have the right to decide if they want to use 
non-commercial licenses without jeopardising their 
membership to the CMO they are in. The draft report 
of the Committee on Legal Affairs31 of the 30th of 
April 2013 however proposed no such amendment. 
On the 30th of May 2013, the Council debated about 
the directive in its 3242nd meeting32 before the 
Committee on Legal Affairs published its report on 
the proposal on the 4th of October 201333, in which 
again, the new Article 5 para. 2 a was taken up with 
a modified wording, by which the “rightholders 
shall have the right to grant licences for the non-
commercial uses of the rights, categories of rights 
or types of works and other subject matter of their 
choice. Collective management organisations shall 
inform their members of this right and of the 
conditions attaching thereto.34” Recital 9 was not 
changed. When representatives of the European 
Parliament and the Council of ministers agreed on 
a compromise on the 4th of November 201335, they 
agreed that rightholders will be able to grant licenses 
for non-commercial uses as well. In the following 
vote on the final version of the directive36, Recital 
9 was expanded to the final wording of then later 
Recital 19 subparagraph 337. It was stated that “as 
far as non-commercial uses are concerned, Member 
States should provide that collective management 
organisations take the necessary steps to ensure that 

their rightholders can exercise the right to grant 
licences for such uses. Such steps should include, 
inter alia, a decision by the collective management 
organisation on the conditions attached to the 
exercise of that right as well as the provision to 
their members of information on those conditions.“ 
Furthermore, Article 5 para. 2a. was affirmed, so that 
“rightholders shall have the right to grant licences 
for the non-commercial uses of the rights, categories 
of rights or types of works and other subject matter 
of their choice”. In a last opinion of the Committee 
on Legal Affairs from the 6th of December 2013, 
only the legal basis of the directive was verified38. 
While the Commission proposed Articles 50 para. 2 
lit. g, 53 and 62 of the Treaty on the Functioning of 
the European Union (TFEU) as the legal basis, the 
Committee on legal Affairs came to the result that 
the correct legal basis can rather be found Articles 
50 para. 1, 53 para.1 and 62 TFEU.

40 On the 4th of February, the European Parliament 
adopted the directive, now with Recital 9 placed in 
Recital 19 and Art. 5 para. 2a shifted to Art. 5 para. 
339. On the 20th of February 2014, the Council of the 
European Union adopted the directive and 6 days 
later, at the 26th of February 2014, the directive 
was signed by the President of the EP and by the 
President of the Council. The directive was published 
in the Official Journal of the European union on the 
20th of March 201440.

V. The implementation in national 
law: interpretation and 
consequences of the provision

41 Art. 5 para. 3 CM directive has to be brought into force 
by the 10th of April 2016. Until then, the Member 
States must provide a suitable implementation 
that will suffice the requirements the directive 
established. Unfortunately, Art. 5 para. 3 does 
not clarify the technicalities of the author’s right 
to grant non-commercial licenses. Is Art. 5 para. 
3 CM directive an entitlement that right holders 
can enforce? What uses shall exactly be „non-
commercial“? An adequate distinction between non-
commercial and commercial uses is necessary for 
legal certainty. Closely related is the question who 
should be responsible for this distinction and has 
the prerogative of interpretation? Is there a need to 
design new non-commercial licenses, or are existing 
license models suitable? How should collecting 
societies implement the regulation in their practice?    



2015

Metzger /Heinemann

181

1. The meaning of non-commercial and 
the prerogative of interpretation

42 The CM directive makes clear in Recital 19 subpara. 
3 sentence 2 that CMOs should allow flexibility to all 
rightholders, and therefore the Member States have 
to „provide that collective management organisa-
tions take the necessary steps to ensure that their 
rightholders can exercise the right to grant licences“ 
for non-commercial uses41. Therefore, CMOs should 
decide „on the conditions attached to the exercise of 
that right as well as the provision to their members 
of information on those conditions“42. It is a debata-
ble point what this exactly means. It could lead to the 
interpretation that collecting societies have the pre-
rogative of interpretation over the term „non-com-
mercial“, so that they decide how far the scope of the 
directive regulation actually is43, and with upcom-
ing litigations, the courts and in the end the Euro-
pean Court of Justice (ECJ) have to determine what 
uses shall be considered non-commercial. A differ-
ent approach would be that the Member States de-
fine the term „non-commercial“ in the implement-
ing provisions, so that the scope of the provision 
would be defined by (national) law44. Regarding this 
second approach, one should keep in mind that the 
directive does not concede a leeway for the Member 
States to define the term „non-commercial“. Rather, 
“non-commercial” must be interpreted as a Euro-
pean legal term that finally has to be specified by 
the ECJ based upon autonomous, European criteria. 
Would a national legislator specify the term rather 
than just adopt it from the directive, it would risk 
a violation of European law. A more specific defini-
tion on the national level is therefore no solution.

43 But as the meaning of the term is naturally of high 
importance for the legal practice, the term has to 
be filled with meaning. Having in mind that the 
notion “non-commercial” is a legal term that has 
to be defined by courts, it still seems necessary to 
give CMOs the right to implement Art. 5 para. 3 
CM directive through individual and tailor-made 
terms and conditions as expressed by Recital 19. 
Yet, Member States must have the right to exercise 
control of the terms and conditions of CMOs and 
should not be under an obligation to enforce terms 
and conditions which are based on a notion of “non-
commercial” incompatible with the legal standards 
defined by the Directive and the implementing 
national provisions. This is not least the case because 
the directive does not implement a status of self-
regulation of the CMOs in which the actions of 
the CMOs cannot be reviewed. In spite of the fact 
that the directive gives the CMOs in Recital 19 CM 
directive the right to define the conditions attached 
to the exercise of the right given by Art. 5 para. 3 CM 
directive, the provision of self-regulation had to be 
much more clear45.

44 Following this approach, CMOs as well as the 
legislators have to consider various aspects in their 
proceedings.

45 At first, the term „non-commercial use“ is not 
completely new, but was used before in several 
European46 and German47 regulations about the 
limitations of the copyright law, and courts have 
dealt with this term before. The Bundesgerichtshof 
for example ruled that acts of exploitation are always 
non-commercial when they are not intended to 
realize profit48. Determining the content of „non-
commercial“, this prior use of the term should 
definitely be considered49.

46 Secondly, it seems to make sense to streamline 
the concept with already existing licenses. As the 
authors shall have the right to grant licenses for 
non-commercial uses, such licenses are needed 
to establish the right in practice. Theoretically, 
for every type of work, type of use and for every 
member state, different licenses could be designed 
to help the regulation come into force. But this 
would lead to confusion over the many different 
licenses without securing legal certainty Hence, it 
is much more reasonable to use already existing, 
international and established licenses like the CC-
NC-licenses. These licenses provide for a definition 
of the term „non-commercial“, so that they could 
indeed make distinctions for what uses shall be 
considered non-commercial. According to the CC 
Non-Commercial 4.0 International Public License, 
non-commercial „means not primarily intended 
for or directed towards commercial advantage or 
monetary compensation. For purposes of this Public 
License, the exchange of the Licensed Material for 
other material subject to Copyright and Similar 
Rights by digital file-sharing or similar means is 
NonCommercial provided there is no payment of 
monetary compensation in connection with the 
exchange.“

47 Of course, these remarks have to be interpreted as 
well, and there is struggle about the scope of this 
definition. Within the CC community, there is a vivid 
debate over the interpretation of “not primarily 
intended” and “purposes of this Public License”. 
Whereas CMOs have an interest in interpreting the 
licenses as strict as possible and by that keeping most 
of the uses commercial and bringing in revenues, 
it is important to keep in mind that the purpose of 
the directive was to grant the rightholders more 
flexibility.

48 The meaning of “non-commercial” in regard to the 
CC-NC-licenses has been litigated in German courts. 
The LG Köln ruled in one of its decisions that the use 
of a picture on a website by a public broadcasting 
company is a commercial use, because only the 
private use of a work should be considered non-
commercial50. The LG Köln interpreted the term of 
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„non-commercial“ very strict. Based on this opinion, 
nearly every use would be commercial, and only the 
use of a natural private person in his private sphere 
would be regarded as non-commercial. This legal 
opinion did not only contradict with the case law of 
the Bundesgerichtshof to the non-commercial use in 
§ 52a UrhG, it was far too narrow in this particular 
issue as well and was therefore corrected in the 
appeals procedure by the OLG Köln51. The appeal 
court applied the German statutory provisions for 
general terms52. It was sufficient that the public 
broadcaster made no direct profit from the picture, 
because uncertain wording of a standard clause like 
the CC-license clause is to be interpreted against the 
party that provided the terms53. This means that 
if there is no clear answer whether or not the NC 
clause covers public undertakings (defendant was 
Deutschlandradio, a public broadcaster) it had to be 
interpreted in the widest way possible favouring the 
defendant. Hence, “non-commercial” in a wide sense 
does include public broadcasters. This decision is far 
more balanced and should be a point of reference 
for the collecting societies when they have to 
communicate what uses shall be non-commercial. 
Further criteria may be taken from the decision of 
the Bundesgerichtshof about non-commercial uses 
in the referring to § 52a UrhG54 should be regarded, 
so that acts of exploitation should always be non-
commercial when they are not intended to realize 
profit. The Bundesgerichtshof applied this test in 
a case of a copyright limitation, which are often 
subject to strict interpretation, whereas Art. 5 para. 
3 CM Directive shall save the rightholders original 
rights and therefore has to be interpreted more 
widely.

49 Finally one should take into account the experiences 
from the pilot projects in the Netherlands, Denmark 
and France. The experience from the projects has 
shown that a too narrow concept of “non-commercial 
licenses” may severely endanger the effectiveness of 
such a rule. It is not very likely that the European 
legislator wanted to implement a provision that is 
with very little practical use for authors.

2. Enforcement of Art. 5 par. 3

50 Every right is only valuable as far as it can be 
enforced. Looking at the exact wording of Art. 5 
par. 3 of the collective management directive, the 
rightholders shall have the right to grant licenses 
for non-commercial uses. Technically speaking, 
rightholders who have no rights managed by a CMO 
already are free to use non-commercial licenses; the 
regulation therefore only makes sense reading it as 
“rightholders shall have the right to grant licences 
for non-commercial uses of any rights, categories 
of rights or types of works and other subject-matter 
that they may choose and at the same time have a 
collecting society grant licenses for commercial 

uses.” But this still leaves the question open how the 
author may enforce Art. 5 para. 3 CM directive against 
a CMO. Given that the main aim of the regulation 
was to give authors the opportunity to distinguish 
between commercial and non-commercial uses 
and provide them with a more flexible way of 
rights management, Art 5 para. 3 CM directive 
cannot be interpreted as a mere guideline. Instead 
Member States are obliged to provide enforcement 
mechanisms, so that rightholders have an effective 
tool against the collecting society responsible for 
the management of his type of works. If necessary, 
this right has to be enforceable before the courts to 
ensure that the purpose of the directive is valid to 
the maximum extent possible. One possible scenario 
could be that an author may bring an action against 
a CMO which denies to represent this author because 
he or she has chosen to license a work for non-
commercial uses. Such denial would be in conflict 
with Art. 5 para. 2 (2) CM Directive. In a second 
scenario it could be the CMO which sues a user, e.g. 
a public radio station, that makes use of work that 
has been licensed under a non-commercial license. 
In this scenario the court would have to decide 
whether the user could acquire the necessary rights 
under the non-commercial license even though the 
author has transferred some or all other rights to 
a CMO. A possible third enforcement mechanism 
could be provided by the competent authorities 
of the respective Member State which has to 
supervise the CMO’s compliance with the national 
implementation of the Directive under Art. 36. As a 
fourth possible enforcement measure, CMOs terms 
and conditions for the non-commercial use of works 
could be controlled as standard terms on the basis 
of individual or collective claims.

3. The practical implementation by the 
collective management organisations

51 The practical implementation of Art. 5 para. 3 CM 
directive is of high relevance. What may appear as 
technicalities at first glance, has decisive influence 
for the effective implementation of Art. 5 para. 
3 CM directive. In the process it is important 
that Art. 5 para. 3 CM directive does not refer 
to statutory remuneration claims as part of the 
copyright limitations permitted by the law55. The 
implementation is therefore only needed in cases 
of individually licensed uses. Another important 
but technical issue concerns the rights the author 
must have to grant non-commercial licenses to third 
parties. The basic idea of Art. 5 para. 3 CM directive is 
that the author or other rightholder should transfer 
all rights in the work to a CMO but keep the rights 
necessary to grant non-exclusive licenses. A second 
scenario would be that the CMO has all exclusive 
rights but transfers back the necessary rights to the 
author so that he or she can allow non-commercial 
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uses. Is it necessary that the author or rightholder 
has the exclusive right for the granting of non-
exclusive licenses to third parties covering the non-
commercial use? Or is it sufficient that the author is 
entitled with an indefinite number of non-exclusive 
licenses that can be transferred to third parties? Or is 
it better to grant-back a non-exclusive license with 
the right to grant sublicenses to third parties?56 Who 
shall bear the legal risk that such a construction may 
at the end be insufficient to provide users with a 
safe legal basis?  Giving the clear expression of the 
legislative goal in Recital 19 according to which 
CMOs should allow authors “to exercise the rights 
related to those choices as easily as possible” it is the 
preferable solution to give the author and not the 
CMO the exclusive right for non-commercial uses.

52 A possible approach would be the one of the Cultural 
Commons Collecting Society (C3S), a new-founded 
European companionship with the aim to build a 
collecting society for musical works57. The C3S wants 
to provide the opportunity to have single works 
managed by the collecting society, the rightholder 
would then have to inform the C3S, which work 
should be managed. Further on, for every single 
work the rightholder should be able to determine 
what licenses shall be granted, varying from the 
classical “all rights reserved” to non-commercial 
CCPLs. The rightholder shall additionally have the 
decision, for which types of use the C3S is responsible 
and what types of use shall be managed individually. 
This could guarantee the most flexibility for the 
rightholders and make it possible to grant licences 
for non- commercial uses of any rights, categories 
of rights or types of works and other subject-matter 
that they may choose.

4. Privileged Persons under Art. 
5 para. 3 CM directive

53 Under Art. 5 para. “rightholders” shall have the right 
to grant licenses for non-commercial uses. The no-
tion “rightholder”  is defined in Art. 3 lit. c) as “any 
person or entity, other than a collective manage-
ment organisation, that holds a copyright or re-
lated right or, under an agreement for the exploita-
tion of rights or by law, is entitled to a share of the 
rights revenue”. Even though the pilot projects have 
mainly targeted authors as potential licensors for 
non-commercial licenses, the provision of Art. 5 
para. 3 is broader in its scope and allows also copy-
right owners or authors of (exclusive) rights to make 
use of the privilege. However, one should keep in 
mind that Art. 5 para. 3 may only invoked by those 
rightholders who have a sufficient legal position 
to grant non-commercial licenses. This is certainly 
the case for copyright owners but must not apply 
to rightholders who are owners of simple licenses. 
If a licensee can grant non-commercial licenses or 

sublicenses to third parties is a question covered 
by the law of each country for which protections is 
sought.58 Therefore the answer may vary from state 
to state according to the national copyright legisla-
tion. Having said this, the notion of rightholder in 
the sense of Art. 5 para. 3 must be interpreted more 
restrictively than suggested by Art. 3 lit. c).

C. Summary and conclusion

54 Art. 5 para. 3 CM directive opens a window of 
opportunity for alternative license schemes. It 
enables authors and other rightholders to license 
works to a CMO and at the same time allow third 
parties to use their works under the terms of a non-
commercial license. As simple as the provision is 
drafted, as many difficult legal questions will have 
to solved on the way to its efficient implementation. 
The Directive makes clear that CMOs are called in 
the first place to take the necessary steps to ensure 
that rightholders can exercise their rights under 
Art. 5 para. 3. However, those implementing rules 
should not endanger or circumvent the legislative 
aims and should not impose the legal risks only 
on the author. At the end, national courts and the 
Court of Justice of the European Union will have 
to define what a non-commercial license is, what 
rights must remain with or be transferred back to 
the author or other rightholder, how the provision 
can be enforced etc. To prevent legal conflicts about 
these questions, it would be desirable if CMOs and 
rightholders would negotiate standard terms to be 
used for the implementation of the new provision. 
The experience gathered in the pilot projects may 
be useful in this regard. At the end, success or failure 
of Art. 5 para. 3 will very much depend on whether 
authors and other rightholders make active use of 
their privilege.
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CMO. If a rightholder later wants to grant a non-commercial 
license, he or she has to apply for the retransfer of a simple 
right for the non-commercial use that is capable of granting 
a sublicense.

57 The C3S is still working on an administration agreement and 
is not approved by the law as a collecting society, so that 
rightholders do not have the opportunity to have their rights 
managed by the C3S at the moment.  

58 See Art. 3:301 CLIP-Principles, see also the comments with 
further comparative references European Max Plank Group 
on Conflict of Laws in Intellectual Property (eds.), Conflict 
of Laws in Intellectual Property: The CLIP Principles and 
Commentary, Oxford University Press, 2013..


