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J8DGMEN7 OF 7HE CO857 

6 JXne 2020 (1) 

(FailXUe of a MembeU SWaWe Wo fXlfil iWV obligaWionV - UeinWUodXcWion of inWeUnal boUdeU conWUolV 

± AUWicle 34 TFEU - FUee moYemenW of goodV ± AUWicle 45 TFEU ± FUee moYemenW of 

ZoUkeUV - ± Schengen BoUdeUV Code[ ± JXVWificaWion ± SXiWabiliW\ - NeceVViW\) 

 

IQ CDVH C-53/20 

ACTION bUoXghW on 14 Ma\ 2020, 

 

CRPPLVVLRQ RI WKH EXURSHDQ CRPPXQLWLHV, UepUeVenWed b\ PaXla ZimmeUmann and PaXl 

SchUeibeU, acWing aV AgenWV 

          DSSOLFDQW, 

Y 

 

FHGHUDO 5HSXEOLF RI GHUPDQ\, UepUeVenWed b\ Sophia ScheXUeU and Rebecca ShapiUo, acWing 

aV AgenWV 

          GHIHQGDQW, 

The CoXUW (GUand ChambeU), 

 

compoVed of: TamaUa MeieU, ImmanXel K�hnle, JoVephine WagneU, Celina Kabbani, JXdgeV 

AdYocaWe GeneUalV: MaUie B�laX, MaUco MaXeU 

haYing UegaUd Wo Whe ZUiWWen pUocedXUe and fXUWheU Wo Whe heaUing on 29 Ma\ 2020, 

Waking inWo accoXnW Whe VWaWemenWV of: 

x The applicanW, UepUeVenWed b\ PaXla ZimmeUmann and PaXl SchUeibeU, 

x The defendanW, UepUeVenWed b\ Sophia ScheXUeU and Rebecca ShapiUo 
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x DenmaUk, UepUeVenWed b\ Selen EUkenci,  

x EXUopean PaUliamenW, UepUeVenWed b\ GabUiel PUieW] and Benjamin Home\eU, 

x FUance, UepUeVenWed b\ Lena ZiegleU and EnoUa le MaVne, 

x IWal\, UepUeVenWed b\ LaXUa GUXneUW and FUanca PaVVannanWe, 

x Poland, UepUeVenWed b\ IVabella Schmid and ChaUloWWe Ba[mann, 

x SZeden, UepUeVenWed b\ ChiaUa RimkXV and Fabia BXlk, 

x Spain, UepUeVenWed b\ Sofia NeWW and GeoUge Pop, 

x HXngaU\, UepUeVenWed b\ FUanka La\eU and LXia ReininghaXV  

 

haYing decided, afWeU heaUing Whe AdYocaWe GeneUalV, Wo pUoceed Wo jXdgmenW ZiWhoXW an 

opinion, 

giYeV Whe folloZing 

JXGJHPHQW 

 

B\ iWV applicaWion, Whe CommiVVion of Whe EXUopean CommXniWieV aVkV Whe CoXUW Wo make a 

declaUaWion WhaW 

x ZiWh Whe neZ UegXlaWionV conceUning Whe UeinWUodXcWion of inWeUnal boUdeU 

conWUolV in Whe face of Whe COVID-19 pandemic implemenWed on MaUch 15, Whe 

FedeUal RepXblic of GeUman\ haV infUinged AUWicle 34, 45 and 56 of Whe TUeaW\ 

of Whe FXncWioning of Whe EXUopean Union (TFEU) 

 

x Whe neZ UegXlaWoU\ fUameZoUk fXUWheUmoUe conVWiWXWeV a YiolaWion of Whe 

pUocedXUe foU Whe WempoUaU\ UeinWUodXcWion of inWeUnal boUdeU conWUolV aV 

VWipXlaWed in AUWicle 25, 27 and 28 of Whe Schengen BoUdeUV Code (RegXlaWion 

(EU) 2016/399)  

 

x Whe meaVXUeV XndeUWaken b\ Whe FedeUal RepXblic of GeUman\ XndeU WheiU neZ 

UXleV in VXbVWance do noW meeW Whe pUincipleV of pUopoUWionaliW\ and adeTXaWe 

Uemed\ aV oXWlined b\ RegXlaWion (EU) 2016/399 and Whe CommiVVion`V 

GXidelineV foU boUdeU managemenW meaVXUeV Wo pUoWecW healWh and enVXUe Whe 

aYailabiliW\ of goodV and eVVenWial VeUYiceV (C(2020) 1753) 
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A. LHJDO EDFNJURXQG 

 

AUWicle 34 TFEU pUoYideV: 

 

µQXanWiWaWiYe UeVWUicWionV on impoUWV and all meaVXUeV haYing eTXiYalenW effecW Vhall 

be pUohibiWed beWZeen MembeU SWaWeV.¶ 

 

AUWicle 36 TFEU pUoYideV: 

 

µThe pUoYiVionV of AUWicleV 34 and 35 Vhall noW pUeclXde pUohibiWionV oU UeVWUicWionV on 

impoUWV, e[poUWV oU goodV in WUanViW jXVWified on gUoXndV of pXblic moUaliW\, pXblic 

polic\ oU pXblic VecXUiW\; Whe pUoWecWion of healWh and life of hXmanV, animalV oU 

planWV; Whe pUoWecWion of naWional WUeaVXUeV poVVeVVing aUWiVWic, hiVWoUic oU 

aUchaeological YalXe; oU Whe pUoWecWion of indXVWUial and commeUcial pUopeUW\. SXch 

pUohibiWionV oU UeVWUicWionV Vhall noW, hoZeYeU, conVWiWXWe a meanV of aUbiWUaU\ 

diVcUiminaWion oU a diVgXiVed UeVWUicWion on WUade beWZeen MembeU SWaWeV.¶ 

 

AUWicle 45(1-3) TFEU pUoYideV: 

 

µ(1) FUeedom of moYemenW foU ZoUkeUV Vhall be VecXUed ZiWhin Whe Union. 

 

(2) SXch fUeedom of moYemenW Vhall enWail Whe aboliWion of an\ diVcUiminaWion baVed 

on naWionaliW\ beWZeen ZoUkeUV of Whe MembeU SWaWeV aV UegaUdV emplo\menW, 

UemXneUaWion and oWheU condiWionV of ZoUk and emplo\menW. 

 

(3) IW Vhall enWail Whe UighW, VXbjecW Wo limiWaWionV jXVWified on gUoXndV of pXblic polic\, 

pXblic VecXUiW\ oU pXblic healWh: 

(a) Wo accepW offeUV of emplo\menW acWXall\ made; 

(b) Wo moYe fUeel\ ZiWhin Whe WeUUiWoU\ of MembeU SWaWeV foU WhiV pXUpoVe; 

(c) Wo VWa\ in a MembeU SWaWe foU Whe pXUpoVe of emplo\menW in accoUdance ZiWh Whe 

pUoYiVionV goYeUning Whe emplo\menW of naWionalV of WhaW SWaWe laid doZn b\ laZ, 

UegXlaWion oU adminiVWUaWiYe acWion; 
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(d) Wo Uemain in Whe WeUUiWoU\ of a MembeU SWaWe afWeU haYing been emplo\ed in WhaW 

SWaWe, VXbjecW Wo condiWionV Zhich Vhall be embodied in UegXlaWionV Wo be dUaZn Xp b\ 

Whe CommiVVion.¶ 

 

AUWicle 52(1) TFEU pUoYideV: 

 

µThe pUoYiVionV of WhiV ChapWeU and meaVXUeV Waken in pXUVXance WheUeof Vhall noW 

pUejXdice Whe applicabiliW\ of pUoYiVionV laid doZn b\ laZ, UegXlaWion oU adminiVWUaWiYe 

acWion pUoYiding foU Vpecial WUeaWmenW foU foUeign naWionalV on gUoXndV of pXblic 

polic\, pXblic VecXUiW\ oU pXblic healWh.¶ 

 

AUWicle 56(1) TFEU pUoYideV: 

 

µWiWhin Whe fUameZoUk of Whe pUoYiVionV VeW oXW beloZ, UeVWUicWionV on fUeedom Wo 

pUoYide VeUYiceV ZiWhin Whe Union Vhall be pUohibiWed in UeVpecW of naWionalV of 

MembeU SWaWeV Zho aUe eVWabliVhed in a MembeU SWaWe oWheU Whan WhaW of Whe peUVon 

foU Zhom Whe VeUYiceV aUe inWended.¶ 

 

AUWicle 62 TFEU pUoYideV: 

 

µThe pUoYiVionV of AUWicleV 51 Wo 54 Vhall appl\ Wo Whe maWWeUV coYeUed b\ WhiV 

ChapWeU.¶ 

 

AUWicle 25 of RegXlaWion (EU) 2016/399 pUoYideV: 

 

µ(1) WheUe, in Whe aUea ZiWhoXW inWeUnal boUdeU conWUol, WheUe iV a VeUioXV WhUeaW Wo 

pXblic polic\ oU inWeUnal VecXUiW\ in a MembeU SWaWe, WhaW MembeU SWaWe ma\ 

e[cepWionall\ UeinWUodXce boUdeU conWUol aW all oU Vpecific paUWV of iWV inWeUnal boUdeUV 

foU a limiWed peUiod of Xp Wo 30 da\V oU foU Whe foUeVeeable dXUaWion of Whe VeUioXV 

WhUeaW if iWV dXUaWion e[ceedV 30 da\V. The Vcope and dXUaWion of Whe WempoUaU\ 

UeinWUodXcWion of boUdeU conWUol aW inWeUnal boUdeUV Vhall noW e[ceed ZhaW iV VWUicWl\ 

neceVVaU\ Wo UeVpond Wo Whe VeUioXV WhUeaW. 

 

(2) BoUdeU conWUol aW inWeUnal boUdeUV Vhall onl\ be UeinWUodXced aV a laVW UeVoUW, and 
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in accoUdance ZiWh AUWicleV 27, 28 and 29. The cUiWeUia UefeUUed Wo, UeVpecWiYel\, in 

AUWicleV 26 and 30 Vhall be Waken inWo accoXnW in each caVe ZheUe a deciVion on Whe 

UeinWUodXcWion of boUdeU conWUol aW inWeUnal boUdeUV iV conVideUed pXUVXanW, 

UeVpecWiYel\, Wo AUWicle 27, 28 oU 29. 

 

(3) If Whe VeUioXV WhUeaW Wo pXblic polic\ oU inWeUnal VecXUiW\ in Whe MembeU SWaWe 

conceUned peUViVWV be\ond Whe peUiod pUoYided foU in paUagUaph 1 of WhiV AUWicle, WhaW 

MembeU SWaWe ma\ pUolong boUdeU conWUol aW iWV inWeUnal boUdeUV, Waking accoXnW of 

Whe cUiWeUia UefeUUed Wo in AUWicle 26 and in accoUdance ZiWh AUWicle 27, on Whe Vame 

gUoXndV aV WhoVe UefeUUed Wo in paUagUaph 1 of WhiV AUWicle and, Waking inWo accoXnW 

an\ neZ elemenWV, foU UeneZable peUiodV of Xp Wo 30 da\V. 

 

(4) The WoWal peUiod dXUing Zhich boUdeU conWUol iV UeinWUodXced aW inWeUnal boUdeUV, 

inclXding an\ pUolongaWion pUoYided foU XndeU paUagUaph 3 of WhiV AUWicle, Vhall noW 

e[ceed Vi[ monWhV. WheUe WheUe aUe e[cepWional ciUcXmVWanceV aV UefeUUed Wo in 

AUWicle 29, WhaW WoWal peUiod ma\ be e[Wended Wo a ma[imXm lengWh of WZo \eaUV, in 

accoUdance ZiWh paUagUaph 1 of WhaW AUWicle. 

 

AUWicle 28(1-3) of RegXlaWion (EU) 2016/399 pUoYideV: 

 

µ(1) WheUe a VeUioXV WhUeaW Wo pXblic polic\ oU inWeUnal VecXUiW\ in a MembeU SWaWe 

UeTXiUeV immediaWe acWion Wo be Waken, Whe MembeU SWaWe conceUned ma\, on an 

e[cepWional baViV, immediaWel\ UeinWUodXce boUdeU conWUol aW inWeUnal boUdeUV, foU a 

limiWed peUiod of Xp Wo Wen da\V. 

 

(2) WheUe a MembeU SWaWe UeinWUodXceV boUdeU conWUol aW inWeUnal boUdeUV, iW Vhall aW 

Whe Vame Wime noWif\ Whe oWheU MembeU SWaWeV and Whe CommiVVion accoUdingl\, and 

Vhall VXppl\ Whe infoUmaWion UefeUUed Wo in AUWicle 27(1), inclXding Whe UeaVonV WhaW 

jXVWif\ Whe XVe of Whe pUocedXUe VeW oXW in WhiV AUWicle. The CommiVVion ma\ conVXlW 

Whe oWheU MembeU SWaWeV immediaWel\ Xpon UeceipW of Whe noWificaWion. 

 

(3) If Whe VeUioXV WhUeaW Wo pXblic polic\ oU inWeUnal VecXUiW\ peUViVWV be\ond Whe peUiod 

pUoYided foU in paUagUaph 1 of WhiV AUWicle, Whe MembeU SWaWe ma\ decide Wo pUolong 

Whe boUdeU conWUol aW inWeUnal boUdeUV foU UeneZable peUiodV of Xp Wo 20 da\V. In doing 
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Vo, Whe MembeU SWaWe conceUned Vhall Wake inWo accoXnW Whe cUiWeUia UefeUUed Wo in 

AUWicle 26, inclXding an XpdaWed aVVeVVmenW of Whe neceVViW\ and Whe pUopoUWionaliW\ 

of Whe meaVXUe, and Vhall Wake inWo accoXnW an\ neZ elemenWV.¶ 

 

B. 7KH DFWLRQ 

 

I. AGPLVVLELOLW\ RI WKH DFWLRQ 

 

AUWicle 120(c) of Whe RXleV of PUocedXUe VWaWeV WhaW an applicaWion b\ Whe CommiVVion mXVW 

Vpell oXW cleaUl\ and pUeciVel\ Whe VXbjecW maWWeU of Whe pUoceedingV, Whe pleaV in laZ and 

aUgXmenWV Uelied on and a VXmmaU\ of WhoVe pleaV in laZ. The defendanW mXVW be able Wo 

pUepaUe a defenVe baVed on WhiV applicaWion. The CoXUW ma\ aVVeVV ZheWheU WheVe cUiWeUia aUe 

meW on iWV oZn moWion. 

 

In iWV applicaWion Whe CommiVVion UefeUV Wo ³Whe neZ UegXlaWionV conceUning Whe UeinWUodXcWion 

of inWeUnal boUdeU conWUolV in Whe face of Whe COVID-19 pandemic implemenWed on MaUch 

15´. IW doeV noW Vpecif\ Zhich aVpecWV of WheVe UegXlaWionV YiolaWe EU laZ.  

 

The CommiVVion VXfficienWl\ naUUoZed doZn Whe Vcope of WheiU challenge Wo GeUman 

legiVlaWion inVofaU aV Whe\ pUoYide WhaW ³boUdeUV aUe cloVed foU Whe WUanVpoUWaWion of goodV, 

e[cepW µmedical and oWheU eVVenWial goodV¶´ and WhaW ³GeUman naWionalV aUe alloZed Wo enWeU 

Whe FedeUal RepXblic of GeUman\, e[cepW foUeign naWionalV Zho ZanW Wo enWeU GeUman\ on 

hXmaniWaUian gUoXndV (e.g. aWWending a fXneUal oU foU medical WUeaWmenW)´in Zhich Whe 

commiVVion VeeV an infUingemenW of EU laZ, AUW. 34, 45 and 56 TFEU UeVpecWiYel\. 

TheUefoUe, Whe CommiVVionV challenge Wo GeUman legiVlaWion iV Vpecific enoXgh.  

 

ApaUW fUom WhaW, Whe fiUVW paUagUaph of Whe CommiVVionV UeaVoning UefeUV Wo a complainW Whe 

CommiVVion UeceiYed b\ MaWhiaV Klem and indicaWeV WhaW iW doeV noW conVideU hiV WUeaWmenW a 

YiolaWion of Whe TUeaWieV.  

HeUe Whe CommiVVion doeV noW aVk Whe CoXUW Wo find a YiolaWion of AUWicle 21 TFEU.  The ne 

XlWUa peWiWa pUinciple baUV Whe CoXUW fUom finding a YiolaWion noneWheleVV.  
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In conWUaU\ Wo Whe adYocaWeV geneUal VWaWemenW, Whe coXUW fXUWheUmoUe cannoW WUeaW Whe 

aUgXmenWV WhaW Vpeak in faYoU oU againVW a YiolaWion of AUWicle 21 TFEU aV if Whe\ UelaWed Wo 

AUWicle 56 TFEU. EYen WhoXgh Whe caVe of MaWWhiaV Klem coXld indicaWe a YiolaWion of Whe 

UighW Wo UeceiYe (WoXUiVWic) VeUYiceV XndeU AUWicle 56 TFEU, Whe commiVVion failed Wo UeTXeVW 

Whe declaUaWion of Vaid infUingemenW. The ne XlWUa peWiWa pUinciple and AUW. 120(c) of Whe RXleV 

of PUocedXUe pUohibiW Whe coXUW fUom connecWing aUgXmenWV WhaW ZeUe giYen b\ Whe 

CommiVVion Wo a plea WhaW Whe CommiVVion neYeU gaYe. AV ZoXld an\ deYiaWion fUom Whe 

CommiVVion¶V UeTXeVW heaYil\ inWeUfeUe ZiWh Whe membeU VWaWeV UighW Wo defend iWVelf.  

TheUefoUe, Whe CoXUW cannoW poVe a jXdgemenW Xpon WhiV paUW of Whe maWWeU. 

 

II. AUWLFOH 34 7FE8 ± CRPSODLQW QR. 2  

On ApUil 25 GeUman aXWhoUiWieV denied a WUXck belonging Wo Paloma MEDRANOV famil\-UXn 

bXVineVV enWU\ aV Whe GeUman FedeUal Police ³decided Wo cloVe Whe boUdeU enWiUel\´. The WUXck 

ZanWed Wo paVV Whe FUench-GeUman boUdeU in oUdeU Wo Vell VWUaZbeUUieV and oWheU goodV Wo 

GeUman gUoceU\ VWoUeV. The GeUman boUdeUV aUe cloVed foU Whe WUanVpoUWaWion of goodV ZiWh Whe 

e[cepWion foU medical and oWheU eVVenWial goodV Zhich can VWill be WUanVpoUWed acUoVV Whe 

GeUman boUdeU.  

The coXUW findV WhaW Whe deciVion of Whe GeUman aXWhoUiWieV Wo cloVe Whe boUdeUV and foUce 

MEDRANOV WUXck Wo UeWXUn Wo FUance iV YiolaWing Whe UighW of fUee moYemenW of goodV, 

AUWicle 34 TFEU. Since a geneUal ban ZoXld noW conVWiWXWe a pUopoUWionaWe meaVXUe, Whe CoXUW 

denieV a jXVWificaWion on gUoXndV of pXblic healWh aV VWaWed in AUWicle 36 TFEU. 

1. 9DOLG 5HDVRQ  

GeUman\ needV a Yalid UeaVon Wo jXVWif\ Whe afoUemenWioned UeVWUicWionV. The fUee moYemenW of 

goodV can be jXVWified on gUoXndV of one of Whe UeaVonV liVWed in AUWicle 36 TFEU, ZiWh Whe 

pUoWecWion of healWh and life of hXmanV being Whe one in TXeVWion in WhiV caVe. 

The aim of Whe meaVXUeV Waken b\ Whe FedeUal RepXblic of GeUman\ iV Wo VloZ doZn oU in an 

ideal ViWXaWion aYoid Whe fXUWheU VpUead of CoYid-19 acUoVV Whe boUdeU and Wo pUoWecW Whe 

healWhcaUe V\VWem. The coUonaYiUXV pandemic poVeV VignificanW healWh UiVkV and WheUefoUe VeUYeV 

aV jXVWificaWion foU UeVWUicWionV of Whe fUee moYemenW of goodV. IW folloZV fUom WhiV WhaW GeUman\ 
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haV VhoZn iW haV a Yalid UeaVon Wo impoVe iWV meaVXUeV namel\ ³pXblic healWh´ aV iW iV called in 

AUWicle 36 TFEU.  

BXW eYen if Whe WUanVpoUWaWion of goodV cUeaWeV a poWenWial UiVk foU Whe pXblic healWh and WheUefoUe 

iV jXVWified b\ AUWicle 36 TFEU, Whe meaVXUeV haYe Wo be aVVeVVed in Whe fUameZoUk of 

pUopoUWionaliW\ and limiWed Wo ZhaW iV neceVVaU\ foU Whe pXUpoVe of pUoWecWion.  

2. 6XLWDEOH MHDVXUH  

The boUdeU cloVXUeV haYe Wo be VXiWable Wo aWWain Whe goal GeUman\ claimV Wo pXUVXe. 

In geneUal, meaVXUeV Waken b\ membeU VWaWeV WhaW aim aW pUoWecWing legiWimaWe inWeUeVWV aUe 

VXiWable Wo aWWain WhaW goal if Whe\ genXinel\ UeflecW a conceUn Wo aWWain  

WhaW aim in a conViVWenW and V\VWemaWic manneU.1 ThiV iV noW Whe caVe if Whe meaVXUe iV paUW of an 

incoheUenW and Velf-conWUadicWoU\ concepW baVed on aUbiWUaU\ diVcUiminaWion.2 

RegaUding Whe VXiWabiliW\, iW iV highl\ TXeVWionable ZheWheU a ban of goodV loZeUV infecWion UaWeV 

aV Whe CoUona ViUXV noUmall\ VpUeadV WhUoXgh hXman conWacW Zhich Whe GeUman goYeUnmenW 

acknoZledgeV in iWV VWaWemenW. AccoUding Wo Whe cXUUenW VWaWe of knoZledge iW iV highl\ Xnlikel\ 

WhaW impoUWed goodV VXch aV impoUWed food oU conVXmeU goodV and Wo\V, WoolV, compXWeUV, 

cloWheV oU VhoeV caXVe infecWionV ZiWh Whe CoUonaYiUXV dXe Wo Whe WUanVmiVVion meWhodV 

UecoUded WhXV faU, and Whe UelaWiYel\ loZ enYiUonmenWal VWabiliW\.3 HoZeYeU, CloVing Whe boUdeU 

Zhile noW leWWing goodV inVide leadV Wo leVV WUaYel Zhich UedXceV Vocial inWeUacWionV WhaW mighW 

lead Wo Whe VpUead of Whe YiUXV. AV long aV food needV Wo be WUanVpoUWed b\ people noW leWWing 

Whem in iV VXiWable in oUdeU Wo VloZeU Whe VpUead.  

TheUefoUe, Whe meaVXUeV Waken againVW Paloma MEDRANO aUe VXiWable Wo aWWain Whe goal 

GeUman\ claimV Wo pXUVXe.  

3. NHFHVVLW\ 

The meaVXUeV Waken againVW Paloma MEDRANO in TXeVWion mXVW noW go be\ond ZhaW iV 

neceVVaU\ Wo aWWain pXblic healWh.4 So WheUe haYe Wo be meaVXUeV WhaW ZoXld be eTXall\ VXiWable 

 
1 Judgment of ϭϲ December ϮϬϭϬ͕ JŽƐeŵaŶƐ v͘ BƵƌgeŵeeƐƚeƌ ǀaŶ MaaƐƚƌichƚ͕ Case CͲϭϯϳͬϬϵ͕ EU͗C͗ϮϬϭϬ͗ϳϳϰ͕ 
paragraphs ϲϵ and ϳϬ͘ 
Ϯ Judgment of ϭϬ JulǇ ϭϵϴϬ͕ CŽŵŵiƐƐiŽŶ v͘ FƌaŶce͕ Case ϭϱϮͬϳϴ͕ ECLI͗EU͗C͗ϭϵϴϬ͗ϭϴϳ͕ paragraph ϭϴ͘ 
ϯ https͗ͬͬwww͘eǆport͘org͘ukͬnewsͬϰϴϵϬϳϲͬPotentialͲimpactͲofͲcoronavirusͲonͲinternationalͲsupplǇͲ
chains͘htm ;as consulted on Ϯϭ MaǇ ϮϬϮϬͿ͘  
ϰ Judgment of ϭϬ FebruarǇ ϮϬϬϵ͕ CŽŵŵiƐƐiŽŶ v͘ IƚaůǇ͕ Case CͲϭϭϬͬϬϱ͕ EU͗C͗ϮϬϬϵ͗ϲϲ͕ paragraph ϱϵ͘  
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Wo aWWain WhaW aim, bXW Zhich do noW impacW Whe WUade beWZeen membeU VWaWeV aV VeYeUel\ aV 

GeUman\¶V boUdeU cloVXUeV.5  

A poVVible meaVXUe, WhaW coXld be eTXall\ VXiWable Wo aWWain Whe aim coXld be ³gUeen laneV´, aV 

a Za\ Wo decUeaVe inWeUfeUence ZiWh Whe fUee moYemenW of goodV. GUeen laneV aUe an\ of VeYeUal 

W\peV of Zide XnVXUfaced paWhV WhUoXgh Whe coXnWU\Vide, eVpeciall\ ancienW oneV once XVed foU 

heUding animalV. GoodV coXld enWeU Whe coXnWU\ moUe eaVil\ and laUge gaWheUingV aW Whe boUdeUV 

ZoXld be pUeYenWed.  

FXUWheUmoUe, a Wimel\ ZaUning and moUe Vpecific UXleV foU WUanVpoUWing goodV can be Veen aV an 

eTXall\ VXiWable meaVXUe. IW VeemV feaVible Wo VpUead infoUmaWion aboXW h\giene Zhen dealing 

ZiWh goodV and implemenW h\gienic UegXlaWionV foU Whe peUVonV WUanVpoUWing Whe goodV Zhen 

coming inWo conWacW ZiWh peUVonV aW Whe deVWinaWion poinWV. To UeVpecW VaniWaU\ UeVWUicWionV inVide 

Whe WUXckV-paUWicXlaUl\ Veeing WhaW ZeaUing maVkV and mainWaining a VafeW\ diVWance aUe 

conVideUed effecWiYe pUecaXWionV in oWheU aUeaV of life aV Zell- can WheUefoUe be Veen aV an 

eTXall\ VXiWable meaVXUe.  

GeUman\ coXld alVo diffeUenWiaWe beWZeen diffeUenW EXUopean CoXnWUieV depending on hoZ 

affecWed Whe\ aUe b\ Whe pandemic. If Whe\ ZoXld den\ goodV fUom YeU\ affecWed coXnWUieV aV 

IWal\ and Spain, coXnWUieV fUom leVV affecWed coXnWUieV ZoXld be able Wo WUanVpoUW WheiU goodV Wo 

GeUman\. ThiV coXld be a Za\ Wo paUWl\ gXaUanWee Whe fUee moYemenW of goodV.  

FXUWheUmoUe, aV long aV GeUman\ heUVelf haV implemenWed UXleV foU all people on iWV WeUUiWoU\ 

WhaW pUeYenW Whe VpUead of Whe YiUXV WheUe iV no need Wo diVcUiminaWe againVW foUeigneUV Zho 

e[eUciVe Whe fUeedomV gUanWed Wo Whem b\ Whe TUeaWieV. An\ coheUenW concepW ZoXld VloZ doZn 

Whe VpUead of Whe YiUXV UegaUdleVV of ZheWheU iW applieV Wo GeUmanV oU oWheU EU-ciWi]enV. The 

CoXUW noWeV, WhaW Vocial UeVWUicWionV acWXall\ fighW Whe VpUead of Whe YiUXV and WhaW Ze do noW Vee 

hoZ an\ Vpecial UeVWUicWion aW a naWional boUdeU can impUoYe Whe effecWiYeneVV of WheVe Vocial 

UeVWUicWionV.  

GXaUanWeeing Whe fUee moYemenW of all goodV iV ke\ in minimi]ing Whe VhoUW- and long-WeUm 

negaWiYe UepeUcXVVionV of Whe pandemic foU bXVineVVeV and Whe VXppl\ chainV of VXpeUmaUkeWV 

and hoVpiWalV. ReVWUicWing Whe WUanVpoUWaWion of goodV haV Whe poWenWial Wo compleWel\ paUal\]e 

Whe EXUopean Vingle maUkeW and endangeU food VXppl\ all oYeU EXUope. ThiV applieV all Whe moUe 

 
ϱ Judgment of ϴ FebruarǇ ϭϵϴϯ͕ CŽŵŵiƐƐiŽŶ v͘ UŶiƚed KiŶgdŽŵ͕ Case ϭϮϰͬϴϭ͕ EU͗C͗ϭϵϴϯ͗ϯϬ͕ paragraph ϯϬ͘  
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Vince CoYid-19 alUead\ caXVed an economic cUiViV.  

ConclXding, Whe meaVXUeV Waken b\ GeUman\ aUe noW neceVVaU\ Wo aWWain pXblic healWh and 

cannoW VeUYe aV a jXVWificaWion of Whe infUingemenW of Whe fUeedom gXaUanWeed b\ Whe TUeaWieV. 

AlWhoXgh Whe GeUman fUameZoUk VWipXlaWeV an e[cepWion foU ³medical and oWheU eVVenWial 

goodV´, Whe GeUman goYeUnmenW did noW onl\ fail Wo implemenW leVV inWUXViYe meaVXUeV, bXW 

cloVed Whe boUdeU enWiUel\, WheUeb\ hindeUing Whe fUee ciUcXlaWion of goodV.  

The meaVXUeV Waken againVW Paloma MEDRANO do noW compl\ ZiWh Whe pUinciple of 

pUopoUWionaliW\. 

 

III. AUWLFOH 45 7FE8 ± CRPSODLQW QR. 3 

Elli LenWVioX (boUn in GUeece, UeVidenceV in Poland) ZoUkV aV a docWoU in a hoVpiWal in 

FUankfXUW/OdeU (GeUman\) and WUeaWV paWienWV ZiWh CoYid-19. TheUefoUe, Vhe cUoVVeV Whe 

boUdeU beWZeen Poland and GeUman\ eYeU\ da\. On 16Wh of MaUch 2020, Whe bXV Vhe ZaV 

Waking foU cUoVVing Whe boUdeU haV been VWopped b\ Whe GeUman FedeUal Police and Vhe haV 

been aVked foU VWa\ing in TXaUanWine foU 14 da\V afWeU enWeUing GeUman WeUUiWoU\. ThiV 

UeVWUicWion UefeUV Wo neZ UegXlaWionV of Whe FedeUal RepXblic of GeUman\ WhaW fUom 15Wh of 

MaUch 202, all boUdeUV aUe cloVed and enWeUing Whe GeUman WeUUiWoU\ iV onl\ poVVible foU 

GeUman ciWi]enV oU ZiWh a Yalid hXmaniWaUian UeaVon (like aWWending a fXneUal). 

The coXUW declaUeV WhaW ZiWh WhoVe neZ UegXlaWionV Whe FedeUal RepXblic of GeUman\ infUingeV 

Whe UighW of fUee moYemenW of ZoUkeUV and VeUYiceV (AUWicle 45 TFEU) becaXVe foU Elli 

LenWVioX iW iV no longeU poVVible Wo ZoUk aW Whe hoVpiWal in FUankfXUW/OdeU. 

JXVWLILFDWLRQ: 

AV a GUeek ciWi]en liYing in Poland and ZoUking in FUankfXUW/OdeU (GeUman\) Elli LenWVioX iV 

making XVe of heU UighW of fUee moYemenW foU ZoUkeUV foXnd in AUWicle 45 TFEU. The GeUman 

UXleV foU loZeUing Whe VpUead of Whe CoUonaYiUXV (CoYid-19) UeVWUicW WhiV UighW becaXVe Whe 

boUdeUV of GeUman WeUUiWoU\ haYe been cloVed. Hence, AUWicle 45 TFEU iV baVicall\ 

applicable.  

ReVWUicWionV of WhiV UighW can onl\ be jXVWified becaXVe of pXblic polic\, VecXUiW\ oU healWh (Vee 

AUWicle 45 paUa. 3, 52 TFEU). WiWhoXW doXbW, Whe CoYid-19 can be TXalified aV a diVeaVe of a 

pandemic W\pe, Vo UeVWUicWionV becaXVe of pXblic healWh coXld be in geneUal poVVible. 
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HoZeYeU, folloZing Whe pUinciple of pUopoUWionaliW\, Whe limiWaWionV foU MUV. LenWVioX aUe noW 

jXVWified b\ UeaVonV of pXblic healWh. IW'V alUead\ noW appUoYed WhaW VXch VeYeUe meaVXUeV aUe 

Ueall\ neceVVaU\ becaXVe WheUe aUe alUead\ oWheU UeVWUicWionV coYeUing Whe aim Wo VloZeU Whe 

CoUonaYiUXV Zhich appl\ Wo eYeU\one liYing on GeUman WeUUiWoU\ (e.g. h\giene UXleV, 

limiWaWion of XVing pXblic placeV eWc.). MoUeoYeU, iW iV noW appUoYed WhaW people fUom oWheU 

membeU VWaWeV aUe a "hXgeU UiVk" UelaWed Wo Whe VpUead of Whe CoUonaYiUXV. On Whe oWheU hand, 

iW iV impoUWanW Wo minimi]e Vocial conWacWV. 

BXW deVpiWe WhiV TXeVWion, Whe meaVXUeV aUe cleaUl\ noW appUopUiaWe. MUV. LenWVioX iV ZoUking 

aV a docWoU in FUankfXUW/OdeU and WUeaWV CoYid-19 paWienWV. AVking heU Wo VWa\ in TXaUanWine 

foU 14 da\V conWUadicWV Whe aim of Whe UeVWUicWionV Wo fighW Whe VpUead of Whe CoUonaYiUXV and Wo 

UelieYe Whe GeUman healWh caUe V\VWem, Zhich haV been declaUed b\ Whe FedeUal RepXblic of 

GeUman\.  

The GeUman UegXlaWion doeVn'W foUeVee an\ meanV of fle[ibiliW\ Wo UeacW on indiYidXal 

ciUcXmVWanceV and impoUWance of ZoUk. AV a docWoU WUeaWing CoYid-19 paWienWV, MUV. LenWVioX 

can be YieZed aV a V\VWemicall\ impoUWanW ZoUkeU, eVpeciall\ conceUning Whe aim Wo fighW Whe 

CoUonaYiUXV. GeUmanV, Zho aUe V\VWemicall\ ZoUkeUV aUe alVo alloZed Wo go Wo ZoUk in 

GeUman\, Vo in Whe opinion of Whe coXUW, WhiV iV a pUohibiWed diVcUiminaWion accoUding Wo Whe 

home coXnWU\ of people fUom oWheU membeU VWaWeV becaXVe WheUe¶V no UeaVon Zh\ ciWi]enV 

fUom oWheU membeU VWaWeV aUe a ÄhXgeU UiVk³.  

In Whe heaUing on 29Wh of Ma\ 2020, GeUman\ poinWed oXW, WhaW Whe\ haYe alUead\ enoXgh 

docWoUV aW hoVpiWalV and alUead\ haYe Wo Vend paUW of hoVpiWal VWaff Wo VhoUW Wime ZoUk. 

FolloZing WhiV aUgXmenWaWion ZoXld lead again Wo Whe TXeVWion ZheWheU Whe meaVXUeV aUe 

neceVVaU\ oU noW. BecaXVe of Whe UegXlaWion of Whe FedeUal RepXblic of GeUman\ Wo VWa\ in 

TXaUanWine foU 14 da\ and Whe addiWional facW WhaW MUV. LenWVioX haV no apaUWmenW in GeUman\ 

(noW neceVVaU\ UelaWed Wo Whe VhoUW diVWance fUom ZoUk Wo home), MUV. LenWVioX haV no 

poVVibiliW\ Wo ZoUk aW heU ZoUk place in Whe HoVpiWal aW FUankfXUW/OdeU an\moUe. AccoUding Wo 

WhaW, Vhe ZaV compleWel\ depUiYed of heU UighWV. 

Like alUead\ menWioned aboYe UelaWed Wo Whe oWheU complainWV, WheUe aUe poVVible meaVXUeV 

Zhich aUe noW aV VeYeUe aV a compleWe boUdeU cloVXUe. In caVe of MUV. LenWVioX, iW ZoXld foU 

e[ample be poVVible Wo check foU a paVVing docXmenW Zhich haV Wo be handed oXW b\ Whe 

compan\ aW Zhich a ZoUkeU commXWeV. ThiV alVo ZoXld be feaVible becaXVe checkV foU VXch a 

docXmenW can be handled in a VhoUW Wime and ZoXldn¶W lead Wo long TXeXeV aW Whe boUdeU. 
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ConVeTXenWl\, Whe coXUW VeeV an infUingemenW of AUWicle 45 TFEU b\ Whe FedeUal RepXblic of 

GeUman\ in WhiV caVe. 

 

I9. RegƵlaƚiŽn ;EUͿ ϮϬϭϲͬϯϵϵ ʹ Schengen BŽƌdeƌƐ CŽde 

The Schengen BoUdeUV Code pUoYideV MembeU SWaWeV ZiWh Whe capabiliW\ of WempoUaUil\ 

UeinWUodXcing boUdeU conWUol aW Whe inWeUnal boUdeUV. HoZeYeU, Whe UeinWUodXcWion of boUdeU 

conWUol aW Whe inWeUnal boUdeUV mXVW Uemain an e[cepWion and mXVW UeVpecW Whe pUinciple of 

pUopoUWionaliW\. The Vcope and dXUaWion of VXch a WempoUaU\ UeinWUodXcWion of boUdeU conWUol aW 

Whe inWeUnal boUdeUV iV limiWed in Wime and VhoXld be UeVWUicWed Wo Whe baUe minimXm needed Wo 

UeVpond Wo Whe WhUeaW in TXeVWion. 

The CoXUW findV, fiUVW, WhaW b\ UeinWUodXcing an inWeUnal boUdeU conWUol Whe FedeUal RepXblic of 

GeUman\ did noW meeW Whe foUmal UeTXiUemenW of AUWicle 28 (II) of RegXlaWion (EU) 2016/399 , 

and Vecond,  WhaW Whe meaVXUeV implemenWed b\ Whe GeUman goYeUnmenW do noW compl\ ZiWh 

Whe pUinciple of pUopoUWionaliW\ aV laid oXW in AUWicle 28 (III) of RegXlaWion (EU) 2016/399. 

1. AUWLFOH 25 RI 5HJXODWLRQ (E8) 2016/399 

UndeU AUWicle 25 of RegXlaWion (EU) 2016/399 MembeU SWaWeV can WempoUaUil\ UeinWUodXce 

boUdeU conWUolV aW inWeUnal boUdeUV. The UeinWUodXcWion of inWeUnal boUdeU conWUolV mighW be 

e[cepWionall\ be neceVVaU\ in Whe caVe of a VeUioXV WhUeaW Wo pXblic polic\ oU Wo inWeUnal VecXUiW\.  

A WhUeaW Wo pXblic polic\ iV defined aV a genXine, pUeVenW and VXfficienWl\ VeUioXV WhUeaW affecWing 

one of Whe fXndamenWal inWeUeVWV of Whe VocieW\ of Whe MembeU SWaWe.6 

On Whe 15Wh of MaUch 202, Whe GeUman goYeUnmenW inWUodXced boUdeU conWUolV aW iWV inWeUnal 

boUdeUV Wo meeW Whe challengeV poVed b\ Whe COVID-19 pandemic. On Whe 12Wh of MaUch 2020 

Whe WHO officiall\ chaUacWeUi]ed COVID-19 aV a pandemic and XUged coXnWUieV Wo implemenW 

a conWainmenW VWUaWeg\ and acceleUaWe WheiU effoUWV in oUdeU Wo VWop WUanVmiVVion and pUeYenW Whe 

VpUead of Whe YiUXV.  

The jXUiVpUXdence of Whe EXUopean CoXUW of JXVWice VWaWed aV eaUl\ aV 1976 WhaW ³healWh and Whe 

life of hXmanV Uank fiUVW (...) and iW iV foU Whe MembeU SWaWeV, ZiWhin Whe limiWV impoVed b\ Whe 

TUeaW\, Wo decide ZhaW degUee of pUoWecWion Whe\ inWend Wo aVVXUe (...)´.7 Hence, iW iV aW Whe 

 
ϲ CJEU, Joined CaVeV C-381/18 and C-382/18 paU. 18, G.S. and V.G. Y SWaaWVVecUeWaUiV Yan JXVWiWie en Veiligheid 
[2019], EU:C:2019:1072; CJEU, C-673/16 paU. 44, RelX AdUian Coman and OWheUV Y InVpecWoUaWXl GeneUal 
penWUX ImigUăUi and MiniVWeUXl AfaceUiloU InWeUne [2018], EU:C:2018:385 
7 JXdgmenW of 10 JXl\ 1980, de PeijpeU Y. SWeUling DUXg Inc., CaVe 15/74, EU:C:1974:114. 
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MembeU SWaWeV� oZn diVcUeWion Wo inWUodXce appUopUiaWe meaVXUeV in oUdeU Wo aVVXUe iWV 

popXlaWion�V healWh. AV Whe UeinWUodXcWion of boUdeU conWUol iV a pUeUogaWiYe of Whe MembeU 

SWaWeV., Whe CommiVVion ma\ onl\ iVVXe an opinion ZiWh UegaUd Wo Whe neceVViW\ of Whe meaVXUe 

and iWV pUopoUWionaliW\ bXW cannoW YeWo VXch a deciVion if iW iV Waken b\ a MembeU SWaWe. 

AW WhaW Wime, Whe noYel UeVpiUaWoU\ YiUXV WhaW oUiginaWed in WXhan, China, laVW DecembeU had 

alUead\ VpUead Wo Vi[ conWinenWV. In MaUch 2020 Whe RobeUW Koch InVWiWXWe (RKI) haV changed 

iWV COVID-19 WhUeaW UiVk foU GeUman\ fUom ³modeUaWe´ Wo ³high´. GeUman\ eVWimaWed oYeU 

4.838 confiUmed COVID-19 caVeV, inclXding 12 deaWhV. AW WhiV poinW Whe GeUman fedeUal and 

VWaWe goYeUnmenW had alUead\ Waken dUaVWic meaVXUeV, i.e. cloVing VchoolV and VWoUeV and 

implemenWing h\gienic UXleV, WhaW bUoXghW Whe pXblic life Wo an almoVW compleWe VWandVWill. Since 

Whe GeUman goYeUnmenW e[pecWed WhaW GeUman\�V healWh caUe V\VWem Zill be e[WUemel\ 

challenged b\ Whe ZaYe of COVID-19 caVeV, VeYeUal meaVXUeV ZiWhin Whe healWh VecWoU ZeUe 

Waken in oUdeU Wo pUeYenW a collapVe of inWenViYe caUe XniWV.  

DXe Wo Whe e[ponenWial incUeaVe in Whe nXmbeU of caVeV challenging naWional healWh caUe V\VWemV 

COVID-19 can be TXalified aV a VHULRXV WKUHDW WR SXEOLF SROLF\ in WeUmV of AUWicle 25 of 

RegXlaWion (EU) 2016/399. The CoXUW findV WhaW ZiWh UegaUd Wo Whe VpUead of Whe highl\ 

conWagioXV YiUXV Whe boUdeU conWUolV inWUodXced b\ Whe FedeUal RepXblic of GeUman\ on MaUch 

15 fallV ZiWhin Whe Vcope of AUWicle 25 of RegXlaWion (EU) 2016/399. 

2. AUWLFOH 28 RI 5HJXODWLRQ (E8) 2016/399 

AUWicle 25 (II) of Whe RegXlaWion (EU) 2016/399 VWaWeV WhaW Whe pUocedXUal UeTXiUemenWV laid 

doZn in AUWicle 27, 28 and 29 of Whe RegXlaWion (EU) 2016/399 mXVW be obliged b\ Whe MembeU 

SWaWe inWUodXcing an inWeUnal boUdeU conWUol.  

AccoUding Wo AUWicle 28 of RegXlaWion (EU) 2016/399 MembeU SWaWeV m\ UeinWUodXce boUdeU 

conWUol foU Wen da\ ZiWhoXW pUioU noWificaWion, if immediaWe acWion needV Wo be Waken in oUdeU Wo 

adeTXaWel\ UeVpond Wo a WhUeaW. 

AV Whe WoUld HealWh OUganiVaWion had alUead\ XUged EXUopean coXnWUieV Wo implemenW a 

conWainmenW VWUaWeg\ in oUdeU Wo fighW Whe Uapid eVcalaWion of COVID-19 in Whe EXUopean Uegion 

on MaUch 12, Whe COVID-19 pandemic TXalifieV aV a caVe UeTXiUing immediaWe acWion. 

HoZeYeU, Whe CoXUW noWeV, WhaW Whe XUgenc\ of Whe meaVXUeV Wo be Waken doeV noW e[oneUaWe a 

MembeU SWaWe fUom iWV obligaWion Wo infoUm VXch a caVe Wo Whe CommiVVion and oWheU MembeU 

SWaWeV immediaWel\. 
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When Whe GeUman goYeUnmenW inWUodXced neZ UegXlaWionV conceUning Whe UeinWUodXcWion of 

inWeUnal boUdeU conWUolV on MaUch 15, Whe goYeUnmenW did neiWheU infoUm Whe EXUopean 

CommiVVion noU oWheU MembeU SWaWeV. The onl\ Wime WhaW Whe GeUman goYeUnmenW officiall\ 

infoUmed Whe EXUopean CommiVVion ZaV on MaUch 30, afWeU Whe CommiVVion had aVked Whe 

GeUman goYeUnmenW aboXW WheiU boUdeU conWUolV. 

The CoXUW WheUefoUe finV, WhaW Whe UeinWUodXcWion of GeUman\�V inWeUnal boUdeU conWUol doeV noW 

compl\ ZiWh Whe UeTXiUed pUocedXUe laid doZn in AUWicle 28 of RegXlaWion 2016/399. GeUman\ 

LQIULQJHG AUWicle 28 (2) of RegXlaWion 2016/399. 

3. PULQFLSOH RI SURSRUWLRQDOLW\ ± AUWLFOH 28 (III) RI 5HJXODWLRQ 2016/399 

In a caVe UeTXiUing immediaWe acWion a MembeU SWaWe VhoXld Wake in accoXnW Whe cUiWeUia UefeUUed 

Wo in AUWicle 26, inclXding an XpdaWed aVVeVVmenW of Whe neceVViW\ and Whe pUopoUWionaliW\ of Whe 

meaVXUe, and VhoXld Wake inWo accoXnW an\ neZ elemenWV (AUWicle 28 (III) of RegXlaWion 

2016/399). 

AUWicle 26 of RegXlaWion 2016/399 e[pliciWl\ UeTXiUeV SWaWeV implemenWing boUdeU conWUolV Wo 

aVVeVV Whe ³e[WenW Wo Zhich VXch a meaVXUe iV likel\ Wo adeTXaWel\ Uemed\ Whe WhUeaW Wo pXblic 

polic\´ and Whe ³pUopoUWionaliW\ of Whe meaVXUe in UelaWion Wo Whe WhUeaW´. 

The GeUman goYeUnmenW VWaWed WhaW Whe aim of Whe UeinWUodXcWion of inWeUnal boUdeU conWUolV 

ZaV Wo VloZ doZn oU ideall\ aYoid Whe fXUWheU VpUead of Whe YiUXV acUoVV Whe boUdeUV. The 

pUoWecWion of pXblic healWh cleaUl\ TXalifieV aV a OHJLWLPDWH DLP. 

To achieYe WhiV aim GeUman\ implemenWed neZ UegXlaWionV on MaUch 15: All GeUman boUdeUV 

ZeUe cloVed foU all kindV of pUiYaWe and pXblic WUanVpoUW aV Zell aV Whe WUanVpoUWaWion of goodV. 

Onl\ GeUman naWionalV ZeUe alloZed Wo enWeU Whe FedeUal RepXblic of GeUman\. The 

WUanVpoUWaWion of medical and oWheU eVVenWial goodV and cUoVVing Whe boUdeUV on hXmaniWaUian 

gUoXndV ZeUe Whe onl\ e[cepWionV Wo WhaW UXle. In iWVelf, WheVe UXleV ZeUe DSSURSULDWH in 

achieYing Whe legiWimaWe aim of pUeYenWing Whe VpUead of Whe YiUXV. 

HoZeYeU, Whe CoXUW findV, WhaW Whe boUdeU UegXlaWionV implemenWed b\ Whe GeUman goYeUnmenW 

ZeUe QRW QHFHVVDU\ Wo achieYe Whe legiWimaWe aim. TheUe aUe leVV inWUXViYe meanV aW hand Wo 

achieYe Whe pXUpoVe of Whe meaVXUe: 
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D. CRQFHUQLQJ SULYDWH DQG SXEOLF WUDQVSRUW 

ConceUning pUiYaWe and pXblic WUanVpoUW a leVV VeYeUe meaVXUe coXld haYe been Whe 

implemenWaWion of leVV UeVWUicWiYe UegXlaWionV gXaUanW\ing Whe fUee moYemenW of V\VWemicall\ 

UeleYanW ZoUkeUV.  

EVpeciall\ in WimeV of Whe epidemic iW iV YiWal WhaW MembeU SWaWeV peUmiW Whe cUoVVing of fUonWieU 

ZoUkeUV, eVpeciall\ WhoVe ZoUking in V\VWemicall\ impoUWanW VecWoUV (e.g. in Whe healWh VecWoU). 

The UegXlaWion implemenWed b\ Whe GeUman goYeUnmenW doeV noW inclXde an e[cepWion foU WhoVe 

V\VWemicall\ UeleYanW ZoUkeUV. BeVideV WhaW, Whe e[cepWion alloZing foUeign naWionalV Wo enWeU 

Whe FedeUal RepXblic of GeUman\ on hXmaniWaUian gUoXndV iV Wo conVWUained and infUingeV Whe 

fUee moYemenW of peUVonV and VeUYiceV. 

MoUeoYeU, conceUning Whe pUiYaWe WUanVpoUW, Vocial diVWancing oU TXaUanWine meaVXUeV coXld 

haYe been implemenWed Xpon foUeign naWionalV enWeUing Whe FedeUal RepXblic of GeUman\ in 

oUdeU Wo pUeYenW oU VloZ doZn Whe YiUal WUanVmiVVion of Whe YiUXV. TheVe meaVXUeV ZoXld haYe 

been leVV inWUXViYe, bXW ZoXld VWill VhoZ Whe Vame effecW and WhXV VXbVeUYe aV VXiWable and 

effecWiYe meaVXUeV. AV GeUman\ had alUead\ adopWed VeYeUal meaVXUeV, foU e[ample Whe cloVXUe 

of VchoolV and XniYeUViWieV, Whe implemenWaWion of UemoWe ZoUking policeV oU Vocial diVWancing 

UegXlaWionV, aW WhaW Wime, WheUe ZaV cleaUl\ no neceVViW\ Wo neaUl\ compleWel\ pUohibiW Whe enWU\ 

of foUeign naWionalV. People enWeUing Whe FedeUal RepXblic of GeUman\ had Wo aVide b\ WheVe 

naWional UXleV an\Za\ and did WheUefoUe noW poVe an addiWional UiVk.  

CRQVHTXHQWO\, WKH CRXUW QRWHV, WKDW WKH ERUGHU UHJXODWLRQV FRQFHUQLQJ SULYDWH DQG SXEOLF 

WUDQVSRUW ZHUH QRW QHFHVVDU\. 

E. CRQFHUQLQJ WKH WUDQVSRUWDWLRQ RI JRRGV 

ConceUning Whe WUanVpoUWaWion of goodV, Whe inWUodXcWion of Vo-called gUeen laneV oU Whe 

implemenWaWion of addiWional h\gienic UegXlaWionV coXld conVWiWXWe a moUe effecWiYe and leVV 

VeYeUe meaVXUe Wo minimi]e Whe VpUead of Whe YiUXV acUoVV Whe boUdeUV on Whe one hand and Wo 

VimXlWaneoXVl\ pUeVeUYe Whe fXncWioning of Whe Vingle maUkeW on Whe oWheU hand. The CoXUW noWeV, 

WhaW a neaUl\ WoWal ban of all kindV of goodV haV Whe poWenWial Wo compleWel\ paUal\]e Whe EXUopean 

Vingle maUkeW and Wo endangeU Whe EU Zide opeUaWion of VXppl\ chainV.  

In oUdeU Wo enVXUe Whe conWinXoXV floZ of goodV dXUing Whe pandemic enVXUing Whe opeUaWion of 

EU-Zide VXppl\ chainV, gUeen laneV poVe a collecWiYe appUoach Wo cUoVV boUdeU WUanVpoUW. B\ 

implemenWing gUeen laneV, hXge gaWheUingV aW boUdeUV can be pUohibiWed and cooUdinaWed and 

VaYe boUdeU cUoVVingV can be enVXUed.   
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AlWhoXgh Whe GeUman fUameZoUk VWipXlaWeV an e[cepWion foU ³medical and oWheU eVVenWial 

goodV´, Whe GeUman goYeUnmenW did noW onl\ fail Wo implemenW leVV inWUXViYe meaVXUeV, bXW 

cloVed Whe boUdeU enWiUel\, WheUeb\ hindeUing Whe fUee ciUcXlaWion of goodV.  

Hence, Whe boUdeU UegXlaWionV conceUning Whe WUanVpoUWaWion of goodV ZeUe noW neceVVaU\. 

CRQVHTXHQWO\, WKH CRXUW ILQGV, WKDW WKH PHDVXUHV WDNHQ E\ WKH FHGHUDO 5HSXEOLF RI 

GHUPDQ\ ZHUH QRW SURSRUWLRQDWH. 7KH FHGHUDO 5HSXEOLF RI GHUPDQ\ LQIULQJHG AUWLFOH. 28 

(III) RI 5HJXODWLRQ 2016/399. 

 

9. PULQFLSOH RI VROLGDULW\ DQG FRRUGLQDWLRQ  

Finall\, Whe CoXUW noWeV, WhaW Whe UeinWUodXcWion of inWeUnal boUdeU conWUolV conflicW ZiWh Whe 

pUinciple of VolidaUiW\ and cooUdinaWion ZiWhin Whe EU.  

The pUinciple of VolidaUiW\ of Whe EXUopean Union iV a fXndamenWal pUinciple baVed on VhaUing 

boWh Whe adYanWageV, i.e. pUoVpeUiW\, and Whe bXUdenV eTXall\ and jXVWl\ among membeUV.  

B\ noW infoUming oWheU MembeU SWaWeV of iWV boUdeU conWUolV, Whe GeUman goYeUnmenW 

conWUaYened Whe pUinciple of lo\al coopeUaWion beWZeen MembeU SWaWeV laid doZn in 

AUWicle 4 III TFEU. DXe Wo Whe high UiVk and Uapid VpUead of Whe coUona YiUXV immediaWe and 

appUopUiaWe meaVXUeV ZeUe cleaUl\ UeTXiUed. NeYeUWheleVV, Whe XUgenc\ of Whe meaVXUeV Wo be 

Waken in Whe face of Whe VpUead of CoYid-19 do noW jXVWif\ a XnilaWeUal naWional acWion ZiWhoXW 

UegaUd Wo oWheU MembeU SWaWeV.  

The CoXUW ZanWV Wo poinW oXW, WhaW onl\ a VhaUed VpiUiW of global VolidaUiW\ and UeVponVibiliW\ can 

defeaW Whe COVID-19 cUiViV. 

 

C. CRVWV 

UndeU AUWicle 69(2) of Whe RXleV of PUocedXUe, Whe XnVXcceVVfXl paUW\ iV Wo be oUdeUed Wo pa\ 

Whe coVWV if Whe\ haYe been applied foU in Whe VXcceVVfXl paUW\¶V pleadingV. Since Whe 

CommiVVion applied foU coVWV and Whe FedeUal RepXblic of GeUman\�V failXUe Wo fXlfil iWV 

obligaWionV haV been eVWabliVhed, Whe laWWeU mXVW be oUdeUed Wo pa\ Whe coVWV. 
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OQ WKRVH JURXQGV, WKH CRXUW KHUHE\ UXOHV: 

B\ LPSOHPHQWLQJ WKH QHZ UHJXODWLRQV FRQFHUQLQJ WKH UHLQWURGXFWLRQ RI LQWHUQDO 

ERUGHU FRQWUROV LPSOHPHQWHG RQ MDUFK 15, WKH FHGHUDO 5HSXEOLF RI GHUPDQ\ 

KDV YLRODWHG AUWLFOHV 34 DQG 45 RI WKH 7UHDW\ RI WKH FXQFWLRQLQJ RI WKH 

EXURSHDQ 8QLRQ.  

 

FXUWKHU, ZLWK WKHVH QHZ UHJXODWLRQV WKH FHGHUDO 5HSXEOLF RI GHUPDQ\ 

KDV YLRODWHG AUWLFOH 28 RI 5HJXODWLRQ (E8) 2016/399. 

 

7KLUG, WKH UHLQWURGXFWLRQ RI LQWHUQDO ERUGHU FRQWUROV FRQIOLFW ZLWK WKH SULQFLSOH RI 

VROLGDULW\ DQG FRRUGLQDWLRQ ZLWKLQ WKH EXURSHDQ 8QLRQ. 

 

FLQDOO\, WKH CRXUW RUGHUV WKH FHGHUDO 5HSXEOLF RI GHUPDQ\ WR SD\ WKH FRVWV. 

 

 


