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Arbitration meets human rights—the
Pechstein saga and its implications for
commercial disputes
Gerhard Wagner"®, Oguzhan Samanci'

ABSTRACT

This article maps the future of commercial arbitration. With its decision in the Pechstein case, the
European Court of Human Rights sanctioned the Swiss Federal Supreme Court for its rather gen-
erous approach towards the Court of Arbitration for Sport and imposed human rights restrictions
on arbitration proceedings. The major upheaval is that Article 6 of the European Convention of
Human Rights applies to ‘involuntary” arbitrations with full force—including the right to a public
hearing. Moreover, the concept of an involuntary arbitration agreement has not remained an oxy-
moron, as the court ruled that the agreements athletes must sign for their participation in sports
competitions are to be classified as heteronomous. Building on this jurisprudence, the German
Federal Constitutional Court held that even a serious imbalance of bargaining power may render
arbitration agreements ‘involuntary’. Where does this case law leave commercial arbitration? One
natural object of investigation is arbitration clauses in contracts that one party presents to the other
on a take-it-or-leave-it basis; another is clauses included in the terms and conditions of under-
takings that dominate the respective market in the sense of competition law. If such clauses were
deemed to be heteronomous for the party on which they are imposed, arbitral tribunals would have
to hold their oral hearings in public. Arguably, this would mean the end of commercial arbitration
‘as we know it’

1. ARBITRATION UNDER ATTACK

For many years, the relationship between courts and arbitral tribunals was marked by peaceful
and respectful coexistence. States regarded arbitration as a useful addition to the dispute res-
olution toolbox available to parties as it helped to relieve the burden bearing on public court
systems. In recent years, however, the public and the judiciary have taken an increasingly critical
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attitude towards arbitration. Arbitration was characterized as ‘shadow justice’ or ‘parallel jus-
tice” that operates behind closed doors and disregards basic principles of the rule of law.! Such
concerns were initially directed only at a specific area of arbitration, namely investor-state dis-
putes. During the negotiations on the Transatlantic Trade and Investment Partnership (TTIP)
between the European Union (EU) and the USA, the settlement of such disputes through arbi-
tration became the subject of public debate. Opponents pointed to an alleged lack of neutrality
and democratic legitimacy of arbitrators and criticized the procedure for a lack of transpar-
ency,” in defiance of the fact that the United Nations Commission on International Trade Law
(UNCITRAL) had already introduced its Transparency Rules for investor-state arbitrations in
2014.® Within the EU, the Court of Justice of the European Union (CJEU) eventually put an
end to intra-EU investment arbitration, holding that arbitration clauses in bilateral investment
treaties between two EU member states are invalid as they jeopardize the uniform application
and therefore the autonomy of EU law.* Since then, the CJEU has extended its ban on intra-EU
investor-state arbitrations to encompass claims based on the multilateral Energy Charter Treaty®
(ECT)® as well as proceedings based on ad hoc arbitration agreements.’”

Investor-state arbitrations, however, are not the only target of these developments. In
June 2022, the German Federal Constitutional Court rendered a long-awaited decision in
a case initiated by the German speed skater Claudia Pechstein. Once again, the focus was on
the lack of transparency in arbitration, this time in sports-related disputes. Explicitly follow-
ing the prior jurisprudence of the European Court of Human Rights (ECtHR), the Federal
Constitutional Court held that the arbitration clause in an agreement between the athlete and
the International Skating Union (ISU) was invalid because the chosen procedural rules of the
Court of Arbitration for Sport (CAS) did not provide for a right to a public hearing.* Given
that the Federal Constitutional Court derived the need for public access to oral hearings before
arbitral tribunals from provisions of German constitutional law, the question arises whether
commercial arbitration exists in a kind of ‘splendid isolation’ that protects it from developments
in other areas of arbitration, such as investor-state or sports arbitration, or whether the right to a
public oral hearing must also be granted in proceedings in commercial matters.

Against this background, the objective of this contribution is to assess the implications of the
latest rulings of the ECtHR and the Federal Constitutional Court for commercial arbitration.
In a first step, the legal battle between Claudia Pechstein and the ISU, spanning over 13 years,
will be recounted in brief (2). In the following part, the article will explore the constitutional
foundations of arbitration as they have been developed in German constitutional law (3). The
analysis then turns to the European Convention on Human Rights (ECHR) to examine the
general requirements it imposes on arbitral dispute resolution (4) before examining the scope
of these requirements, ie the types of arbitrations they apply to (). All of this is intended to pro-
vide the basis for confronting the central issue, namely the impact of constitutional and human

! cf Pia Eberhardt, ‘Investment Protection at a Crossroads — The TT'IP and the Future of International Investment Law’ in

Friedrich Ebert Foundation International Policy Analysis (Friedrich-Ebert-Stiftung, Berlin 2014) 3, 8 ff; George Monbiot, “This
Transatlantic Trade Deal Is a Full-Frontal Assault on Democracy’ (The Guardian, 4 November 2013) <www.theguardian.com/
commentisfree/2013/nov/04/us-trade-deal-full-frontal-assault-on-democracy> accessed 28 February 2024.

2 cf Pia Eberhardt, ‘Investment Protection at a Crossroads — The TI'IP and the Future of International Investment Law’
in Friedrich Ebert Foundation International Policy Analysis (Friedrich-Ebert-Stiftung, Berlin 2014) 3; George Monbiot, “This
Transatlantic Trade Deal Is a Full-Frontal Assault on Democracy’ (The Guardian, 4 November 2013) <www.theguardian.com/
commentisfree/2013/nov/04/us-trade-deal-full-frontal-assault-on-democracy> accessed 28 February 2024.

* UNCITRAL Rules on Transparency in Treaty-based Investor-State Arbitration, <https://uncitral.un.org/sites/uncitral.
un.org/files/media-documents/uncitral/en/rules-on-transparency-e.pdf> accessed 28 February 2024.

*+ C-284/16 Slovak Republic v Achmea BV (6 March 2018) paras 35 ff, 59 f.

* Energy Charter Treaty of 17 December 1994.

¢ C-741/19 Republic of Moldova v Komstroy LLC (2 September 2021).

7 C-109/20 Republic of Poland v PL Holdings Sarl (26 October 2021).

§ BVerfG, 3 June 2022 - 1 BvR 2103/16, SchiedsVZ 2022, 296 paras 49, 51.

G20z KelN 0 uo 1senb Aq Z8BEZ18/YO0IEIEAUIGIE/EE0 L0 L/10P/3I0IIE-90UBADE/UOHE.}IGIE/WO0" dNO"OIWUBPEdE//:SARY WO} POpeojumod


www.theguardian.com/commentisfree/2013/nov/04/us-trade-deal-full-frontal-assault-on-democracy
www.theguardian.com/commentisfree/2013/nov/04/us-trade-deal-full-frontal-assault-on-democracy
www.theguardian.com/commentisfree/2013/nov/04/us-trade-deal-full-frontal-assault-on-democracy
www.theguardian.com/commentisfree/2013/nov/04/us-trade-deal-full-frontal-assault-on-democracy
https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/rules-on-transparency-e.pdf
https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/rules-on-transparency-e.pdf

Arbitration meets human rights « 3

rights guarantees on commercial arbitration (6). The article concludes that the strict applica-
tion of the principle of publicity of proceedings, as postulated by the ECtHR and the Federal
Constitutional Court in the Pechstein case, rests on the specificities of sports arbitration and
therefore cannot be extended to the field of commercial arbitration (7).

2.THE PECHSTEIN SAGA: AN ODYSSEY THROUGH ARBITRATION
AND THE COURTS

2.1.The competition ban and the proceedings before the CAS tribunal

It all started with a suspicious blood sample from the athlete during the 2009 World Speed
Skating Championship in Hamar, Norway.” The sample contained an unusually high amount
of reticulocytes, ie immature red blood cells, which supply the organs with oxygen and whose
increased concentration in the blood has a performance-enhancing effect.'® In the eyes of the
ISU, the sports federation that organized the competition, the sample proved that Pechstein had
violated the provisions of the World Anti-Doping Code, which is why it initiated disciplinary
proceedings.'" The disciplinary commission found that Pechstein was indeed guilty of a viola-
tion, annulled her results, and imposed a 2-year ban.'

Pechstein and the competent national sports federation, the Deutsche Eisschnelllauf
Gemeinschaft eV. (DESG), appealed against the decision of the disciplinary commission by
initiating arbitration proceedings before the CAS. They argued that the high concentration of
reticulocytes in Pechstein’s blood was not the result of doping but of a congenital health disorder
that the athlete suffered from."* But to no avail: the arbitral tribunal found that the blood sample
was suflicient to prove a violation of the ISU’s doping regulations and confirmed Pechstein’s
suspension.'* According to the tribunal, this suspension neither required any ‘direct’ evidence
of an illegal substance nor proof of intentional or otherwise culpable conduct by the athlete.'s

2.2.Setting aside and revision proceedings before the Swiss Federal Supreme Court
2.2.1.Setting aside proceedings against the arbitral award

Pechstein was not willing to accept the CAS award and initiated setting aside proceedings before
the Swiss Federal Supreme Court pursuant to Article 190 Federal Act on Private International
Law (PILA). Primarily, she based her challenge on the lack of independence of CAS tribunals,'®
but she also invoked her right to a public hearing.'” Pechstein claimed that this right had been
violated because the arbitral tribunal had rejected her request for a public hearing based on the
fact that the CAS Code in force at the time did not permit public hearings.'®

The Swiss Federal Supreme Court dismissed her objections regarding the independence
of the CAS.” In its earlier Gundel decision dating back to 1993, the Swiss Federal Supreme

> CAS 2009/A/1912 and 1913 Claudia Pechstein and Deutsche Eisschnelllauf Gemeinschaft e.V. (DESG) v International Skating
Union (ISU) (25 November 2009) 3.

1 On reticulocytes see Christian Duve and Karl Omer Résch, ‘Der Fall Pechstein: Kein Startschuss fiir eine Neugestaltung
der Sportschiedsgerichtsbarkeit’ [2014] SchiedsVZ 216, fn 7; Mirko Widdascheck, Der Justizgewdhrleistungsanspruch des
Dopingsiinders (Duncker & Humblot 2018) 24, fn 8.

1 CAS2009/A/1912 and 1913 Claudia Pechstein and Deutsche Eisschnelllauf Gemeinschaft eV. (DESG) v International Skating
Union (ISU) (25 November 2009) 4.

2 jbid.

"3 ibid, para 108.

' ibid, para 140.

!5 ibid, paras 49 ff.

16 BGer 10 February 2010, 4A_612/2009, E. 3.1.

7 ibid, E. 4.

8 cf CAS 2009/A/1912 and 1913 Claudia Pechstein and Deutsche Eisschnelllauf Gemeinschaft eV. (DESG) v International
Skating Union (ISU) (25 November 2009) 6.

1 BGer 10 February 2010, 4A_612/2009, E. 3.1.3.
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Court had expressed serious doubts as to whether the CAS could be regarded as a ‘genuine
arbitral tribunal’, particularly with a view to proceedings in which the IOC itself was involved as
a party.*® This decision triggered the reform of the CAS in 1994, which removed the structural
links between the CAS and the IOC and created the International Council of Arbitration for
Sport as the governing body of the CAS.*' After this reform, the Swiss Federal Supreme Court
no longer saw a good reason to doubt the classification of CAS tribunals as ‘genuine arbitral tri-
bunals’?* as the CAS was deemed to be ‘sufliciently independent’ of the International Olympic
Committee (I0C).2

Pechstein’s objection that her right to a public hearing had been violated was equally
rejected by the Federal Supreme Court. It held that neither Article 30 (3) of the Swiss Federal
Constitution nor Article 6 (1) ECHR necessitated such a public hearing, as these provisions
were not applicable to voluntary arbitration proceedings.”* Nonetheless, the Federal Supreme
Court noted that in light of ‘the paramount importance of the CAS in the realm of sports, [it
would] at least be desirable, with regard to the confidence in the independence and fairness
of the decision-making process, for a public hearing to be held at the request of the athlete
concerned’®

2.2.2.Revision proceedings against the arbitral award

After her request to set aside the award had been rejected, Pechstein attempted to challenge
the CAS award by initiating ‘revision” proceedings before the Swiss Federal Supreme Court.*
Under Swiss law, a party may apply for this exceptional remedy, which is unknown to jurisdic-
tions that have adopted the UNCITRAL Model Law on International Commercial Arbitration
(UNCITRAL Model Law), in order to address serious miscarriages of justice or to align the
outcome of the arbitration with the facts as they present themselves in the situation after
the award has been rendered. With respect to the latter, Article 190a (1) (a) PILA requires
that the applicant ‘has subsequently become aware of significant facts or uncovered decisive
evidence that it could not have produced in the earlier proceedings despite exercising due dili-
gence’”” Pechstein argued that the doctor of her national speed skating association, the DESG,
had heard of a new diagnostic procedure through which it was possible to prove that her
increased reticulocyte count was the result of a blood disorder.?®

Following its approach in the setting aside proceedings, the Swiss Federal Supreme Court
rejected her arguments.” It stated that the athlete was unable to point to any newly discov-
ered facts but relied on evidence that was alleged to have only been discovered after the award
was rendered.*® With regard to this new evidence, the court held that Pechstein had failed to

2 BGer 15 March 1993, 4P.217/1992, E. 3.b) (translated); cf Jan Paulsson, ‘Assessing the Usefulness and Legitimacy of CAS’
[2015] SchiedsVZ 263, 264.

2! Chui Ling Goh and Jack Anderson, “The Credibility of the Court of Arbitration for Sport’ [2022] Harvard Journal of Sports
& Entertainment Law 233, 23S.

2 cf BGer 27 May 2003, 4P.267/2002, E. 3.

% BGer 10 February 2010, 4A_612/2009, E. 3.1.3 (translated).

ibid, E. 4.1.
ibid, E. 4.1 (translated).
The revision or review of the arbitral award is an exceptional remedy that was first established by the Swiss Federal Supreme
Court and later codified in Article 190a PILA. For the situation before the codification see Franz Stirnimann Fuentes, ‘Chapter
13: Revision of Awards’ in Manuel Arroyo (ed), Arbitration in Switzerland: The Practitioner’s Guide (2nd edn, Kluwer Law
International 2018) 1347 ff; for the situation after the codification, see Daniel Girsberger and Nathalie Voser, ‘Chapter 7: The
Award’ in International Arbitration: Comparative and Swiss Perspectives (4th edn, Nomos 2021) 512.

*7 This ground for revision was already available before the modernized Swiss PILA entered into force on 1 January 2021, cf
Franz Stirnimann Fuentes, ‘Chapter 13: Revision of Awards’ in Manuel Arroyo (ed), Arbitration in Switzerland: The Practitioner’s
Guide (2nd edn, Kluwer Law International 2018) 1358 ff.

2 BGer 28 September 2010, 4A_144/2010, E. 1.

» ibid, E. 3.

* ibid, E. 2.3.
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demonstrate her inability, despite exercising due care, to submit this evidence during the earlier
proceedings.’!

2.3.The claims before the German courts

Pechstein’s battle against the suspension imposed by the ISU continued before the German
civil courts. These proceedings were, at first, directed not only against the ISU but also against
the athlete’s own national speed skating association, the DESG. Among other things, Pechstein
sought a declaration that the ban was unlawful and claimed damages for loss of income.** She
submitted that she was entitled to bring these actions in court because the arbitration agree-
ments concluded with the defendants had not been concluded voluntarily and were therefore
invalid.** Furthermore, Pechstein argued that the impartiality of CAS arbitrators was doubtful
and that the CAS procedure did not satisfy the requirements of the rule of law.**

2.3.1.The judgment at first instance

The court of first instance in Munich followed Pechstein’s argument that the arbitration agree-
ments were invalid because the athlete had not voluntarily accepted them.* The court held that,
while the right of access to justice, guaranteed by the German constitution (cf Article 2 (1) and
Article 20 (3) Grundgesetz (GG) or Basic Law), was subject to waiver, any such waiver needed
to be based on an autonomous decision of the future claimant or defendant.** And an auton-
omous decision, in turn, required a position of genuine choice, so that the party was at liberty
to choose one option or the other.*” Pechstein, it was found, was presented with the arbitration
clause, included in the registration form for a speed skating event, on a take-it-or-leave-it basis
and thus had no other choice but to sign the agreement with the speed skating associations. If
she had refused, she would not have been able to participate in (international) sports compe-
titions, given that the national and international speed skating associations had a monopoly
with a view to such competitions. For this reason, the court held that the conclusion of the
arbitration agreement could not be regarded as an act of self-determination by the athlete but
was rather imposed on her by the federations.*

2.3.2.The judgment at second instance

The court of second instance, the Higher Regional Court of Munich ( Oberlandesgericht Miinchen
or OLG Miinchen), also considered the arbitration agreements between Pechstein and the speed
skating associations to be invalid, but for other reasons. The mere fact that sports associations
make participation in international sports competitions contingent upon the athlete signing an
arbitration agreement was not enough for a finding of coercive behaviour and the exclusion
of free choice.*” However, the court held that the arbitration agreements between Pechstein
and the speed skating associations violated competition law and were void for this reason.*

ibid, E. 2.3.
LG Miinchen I, 26 February 2014 - 37 O 28331/12, SchiedsVZ 2014, 100.
ibid, 100, 102.
ibid, 100, 102.
ibid, 100, 104.
ibid, 100, 105.
ibid, 100, 10S; for the opposing view see Christian Duve and Karl Omer Rosch, ‘Der Fall Pechstein: Kein Startschuss fiir
eine Neugestaltung der Sportschiedsgerichtsbarkeit’ [2014] SchiedsVZ 216, 223; Tilman Niedermaier, ‘Schiedsvereinbarungen
im Bereich des organisierten Sports’ [2014] SchiedsVZ 280, 282.

3 LG Miinchen I, 26 February 2014 - 37 O 28331/12, SchiedsVZ 2014, 100, 10S.

¥ OLG Miinchen, 15 January 2015 - U 1110/14 Kart, SchiedsVZ 2015, 40, 44.

0 ibid, 40, 42, relying on Section 19 (1), (4) (No 2) of the German Competition Act (Act against Restraints on Competition
— Gesetz gegen Wettbewerbsbeschrinkungen (GWB)) and Section 134 of the German Civil Code (Biirgerliches Gesetzbuch — BGB);
see also Mathieu Maisonneuve, ‘Chapter 16: Oberlandesgericht Miinchen, Az. U 1110/14 Kart, Claudia Pechstein v/ International
Skating Union (ISU), 15 January 2015’ in Antoine Duval and Antonio Rigozzi (eds), Yearbook of International Sports Arbitration
2015 (Springer 2016) 33S.
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As a result of the structure of international sports following the so-called Ein-Platz-Prinzip (an
untranslatable German term, literally meaning ‘one court principle’),* the ISU had a monopoly
on the relevant market for world championships in speed skating and was thus bound not to
abuse its dominant position* by offering terms and conditions different from those that would
have been offered in a competitive market.”® The imposition of the arbitration agreement on
Pechstein qualified as such an abuse of a dominant position,* particularly so because of the
imbalance, in favour of the sports federations, in the constitution of CAS arbitral tribunals
and their resulting lack of neutrality.*® According to the court, the sole reason for the athletes
to agree to CAS arbitration despite this imbalance was the monopoly position of the sports
federations.*

2.3.3.The Federal Court of Justice

Upon appeal by the ISU, the German Federal Court of Justice (Bundesgerichtshof—BGH)
reversed the decision of the Munich court and found the arbitration agreement that Pechstein
had signed to be valid and binding.*” The BGH followed the Swiss Federal Supreme Court
in accepting that CAS tribunals qualify as ‘genuine’ arbitral tribunals, as they overcome the
minimum threshold of independence from both parties, particularly the sports federations.*
Further, it held that Pechstein had waived her right to access the public courts voluntarily and
therefore effectively. The court acknowledged that the ISU, as the sole organizer of world cham-
pionships in speed skating, was a monopolist and therefore in a position to impose terms and
conditions without the consent of the athlete.*” Nevertheless, the court found that the arbitra-
tion agreement had been accepted voluntarily, as dispute resolution through arbitration was
the only way to safeguard the uniform application of anti-doping rules throughout the world.*
Based on the assumption that a fair competition in sports was in the best interest of the athletes
themselves, the arbitration clause at issue was considered legitimate, and its imposition thus no
abuse of a dominant position on the market.”'

M cf Case C-333/21 European Superleague Company SL v Unidn de Federaciones Europeas de Fiitbol (UEFA ), Fédération interna-
tionale de football association (FIFA) (1S December 2022), Opinion of AG Rantos, para 31.

* OLG Miinchen, 15 January 2015 - U 1110/14 Kart, SchiedsVZ 2015, 40, 43; on the relevance of competition law, see Peter
Schlosser, ‘Kompetenzfragen in der Sportschiedsgerichtsbarkeit’ [2015] SchiedsVZ 257, 258 f on the one hand; on the other
hand, see Florian Haus and Isabelle Heitzer, ‘Kartellrecht gegen (Sport-)Schiedsgerichtsbarkeit — 1:0. Zum Urteil des OLG
Miinchen in der Sache Claudia Pechstein’ [2015] NZKart 181, 182 ff; Peter Heermann, ‘Die Sportschiedsgerichtsbarkeit nach
dem Pechstein-Urteil des BGH’ [2016] NJW 2224, 2225.

# Section 19 (4) (No 2) Act against Restraints on Competition.

* OLG Miinchen, 15 January 2015 - U 1110/14 Kart, SchiedsVZ 2015, 40, 43; for the opposing view see Christian Duve and
Karl Omer Résch, ‘Ist das deutsche Kartellrecht mehr wert als alle Olympiasiege?’ [2015] SchiedsVZ 69, 76 ff; Peter Schlosser,
‘Kompetenzfragen in der Sportschiedsgerichtsbarkeit’ [2015] SchiedsVZ 257.

* OLG Miinchen, 15 January 2015 - U 1110/14 Kart, SchiedsVZ 2018, 40, 43 f; cf Annett Rombach, “The “Pechstein-
Judgment” of the OLG Miinchen: What Does It Mean for International Sports and Commercial Arbitration?’ [2015] 105, 110;
for a critical analysis, see Peter Schlosser, ‘Kompetenzfragen in der Sportschiedsgerichtsbarkeit’ [2015] SchiedsVZ 257, 260 ff.

% OLG Miinchen, 15 January 2015 — U 1110/14 Kart, SchiedsVZ 2015, 40, 4.

* BGH, 7 June 2016 - KZR 6/15, BGHZ 210, 292 para 22 = NJW 2016, 2266; see also Mariusz Motyka-Mojkowski and
Krystyna Kleiner, “The Pechstein Case in Germany: A Review of Sports Arbitration Clauses in Light of Competition Law’ [2017]
Journal of European Competition Law & Practice 457.

* BGH, 7 June 2016 - KZR 6/15, BGHZ 210, 292 para 25 = NJW 2016, 2266; likewise before: Swiss BGer 27 May 2003,
4DP.267/2002, E. 3; cf Peter Heermann, ‘Die Sportschiedsgerichtsbarkeit nach dem Pechstein-Urteil des BGH’ [2016] NJW
2224, who expresses doubts as to the classification as an arbitral tribunal.

# BGH, 7 June 2016 - KZR 6/15, BGHZ 210, 292 para 56 = NJW 2016, 2266 (translated).

% ibid, paras 59, 61 ff = NJW 2016, 2266; rejecting this line of argument: Hermann-Josef Bunte, ‘Fall Pechstein:
Schiedsvereinbarung des Sportverbands kein Missbrauch von Marktmacht’ [2016] WuW 366, 368; Antoine Duval, ‘Not in My
Name! Claudia Pechstein and the Post-Consensual Foundations of the Court of Arbitration for Sport’ [2017] MPIL Research
Paper Series No 2017-01 1, 16 ff; Karsten Thorn and Caroline Lasthaus, ‘Das Pechstein-Urteil des BGH - ein Freibrief fiir die
Sportschiedsgerichtsbarkeit?” [2016] IPRax 426, 430; Christian Wolf and Nassim Eslami, ‘Sport(zwangs-)schiedsgerichtsbarkeit
oder wie lsst sich die privatautonome Entschliefungsfreiheit der Schiedsgerichtsbarkeit absichern — Nachbetrachtung zum Fall
Pechstein’ in FS Geimer (C.H. Beck 2017) 814.

' BGH, 7 June 2016 - KZR 6/15, BGHZ 210, 292 paras 48 ff = NJW 2016, 2266.
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Finally, the court saw no violation of Article 6 (1) ECHR because Pechstein had voluntarily
and therefore effectively waived the rights afforded by that provision.** In doing so, it did not
address the fact that during the CAS arbitration the athlete had unsuccessfully requested the
oral hearing to be made accessible to the public.**

2.4.The European Court of Human Rights

What followed, however, was the turning point in the Pechstein saga. Upon her complaint
against the decisions of the Swiss Federal Supreme Court, the European Court of Human Rights
(ECtHR) found that the CAS tribunal had violated the athlete’s right to a public hearing guar-
anteed by Article 6 (1) ECHR.** The judgment of the ECtHR builds on its established case law
allowing waivers of Article 6 (1) ECHR guarantees through arbitration agreements, provided
that the waiver is voluntary, lawful, and unequivocal.* Contrary to the Swiss Federal Supreme
Court,* the ECtHR classified the consent of the athlete as heteronomous and involuntary so
that the proceedings before the CAS had to comply with the requirements set out in Article
6 (1) ECHR in full.¥” The court concluded that Pechstein never voluntarily waived her rights
enshrined in Article 6 (1) ECHR because the ISU’s dominant position allowed it to impose
CAS arbitration on her.*® The athlete was confronted with the choice of either signing the arbi-
tration agreement or giving up her profession.” The ECtHR was careful to distinguish the case
before it from arbitration agreements in commercial transactions in the form of contracts of
adhesion, on the ground that, within commercial relationships, both parties always remained
free to walk away from the particular transaction without putting their economic existence at
risk.%” Public hearings were found to be indispensable, particularly in anti-doping proceedings,
given that such proceedings were likely to have massive adverse effects on the reputation of the
athlete concerned.!

2.5.The German Federal Constitutional Court

While this successful challenge before the ECtHR was directed against the decisions of the Swiss
Federal Supreme Court in the setting aside and revision proceedings, Pechstein also challenged
the judgment of the German Federal Court of Justice which had confirmed the validity of the
arbitration agreement by lodging a constitutional complaint with the Federal Constitutional
Court (Bundesverfassungsgericht),”* relying on the right of access to justice.”* And once again,
Pechstein prevailed. Explicitly aiming for unity among the European human rights courts,
the Federal Constitutional Court integrated the requirements of Article 6 (1) ECHR into the
right of access to justice as defined in German constitutional law.%* The Federal Constitutional
Court held that the Federal Court of Justice had undervalued the right to a public hearing when

% ibid, para 65 = NJW 2016, 2266.

3 cf CAS 2009/A/1912 and 1913 Claudia Pechstein and Deutsche Eisschnelllauf Gemeinschaft eV. (DESG) v International
Skating Union (ISU) (25 November 2009) 6.

5% Mutu and Pechstein v Switzerland App nos 40575/10 and 67474/10 (ECtHR, 4 October 2018) para 183.

55 ibid, para 96; see also Christoph Grabenwarter, ‘Article 6’ in European Convention on Human Rights (C.H. Beck 2014) paras
116 f.

% BGer 10 February 2010, 4A_612/2009, E. 4.1.

57 Mutu and Pechstein v Switzerland App nos 40575/10 and 67474/10 (ECtHR, 4 October 2018) para 115.

% ibid, paras 103, 109 ff.

¥ ibid, para 113.

% ibid, para 113; on this point Ulrich Haas, ‘Internationale Sportschiedsgerichtsbarkeit und EMRK’ [2009] SchiedsVZ 73,

¢ ibid, para 182.

© BVerfG, 3 June 2022 - 1 BvR 2103/16, SchiedsVZ 2022, 296 para 1.

8 cfArticle 2 (1), Article 20 (3) Basic Law: Justizgewihrungsanspruch’; cf BVerfG, 3 June 2022 — 1 BvR 2103/16, SchiedsVZ
2022, 296 para 23.

¢ BVerfG, 3 June 2022 — 1 BvR 2103/16, SchiedsVZ 2022, 296 para 35; cf Mutu and Pechstein v Switzerland App nos 40575/10
and 67474/10 (ECtHR, 4 October 2018) paras 181 ff.
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interpreting the provisions of German competition law prohibiting the abuse of a dominant
position on a respective market.® In assessing the merits, the court did not consider it relevant
whether a public hearing would have been required in the specific arbitral proceedings at issue.*
Rather, the decisive factor was that the CAS Code in force at the time when Pechstein’s case was
pending did not provide for a right to a public hearing at all, not even in those cases in which
granting such a right would have been required by Article 6 (1) ECHR.* The court concluded
that the arbitration agreement between Pechstein and the ISU was invalid under the applicable
German competition law.*®

Following the ECtHR, the Federal Constitutional Court classified the arbitration agree-
ment as ‘involuntary’, which deprived it of its ability to effectively waive the right to a public
hearing enshrined in both Article 6 (1) ECHR and, by implication, the German constitution.
While it acknowledged that proceedings based on voluntary arbitration agreements could take
place in camera,” it did not consider the agreement existing between Pechstein and the ISU to
be voluntary. In explaining the voluntary/involuntary distinction, on which the outcome of the
case depended, the Federal Constitutional Court referred to its case law on power imbalances
between contracting parties that target contracts between businesses and consumers or workers
respectively.”” Pursuant to the court, the distinguishing factor is whether one of the contracting
parties has so much bargaining power that it can determine the terms of the contract unilater-
ally.”" In the case of Pechstein, the Federal Constitutional Court found that the agreement to
arbitrate was not the expression of an act of self-determination but of submission to the will of
the other side.”

3. CONSTITUTIONALIZATION OF ARBITRATION

3.1.Constitutional law approval

The question as to whether arbitral dispute resolution is conducive to human rights principles,
such as access to justice and a fair trial, or rather undermines these principles, engages consti-
tutional law, and constitutions differ from one jurisdiction to another. In the USA, for example,
the US Supreme Court has subscribed to an approach that looks at arbitration very favourably.”
While this article cannot provide a survey of the many different systems of constitutional law, it
seems worthwhile to examine the constitutional framework of Germany, as it is the jurisdiction
whose courts were engaged in the course of Pechstein’s battle against the ISU and the CAS.

In Germany, Article 92 Basic Law entrusts judicial power to judges sitting on federal and
state courts. Given that arbitration is not mentioned in this provision, some commentators were
led to argue that private dispute settlement through arbitration is in fact unconstitutional.”

% BVerfG, 3 June 2022 — 1 BvR 2103/16, SchiedsVZ 2022, 296 para 32; in agreement Oliver Michaelis, ‘Causa Pechstein:
Erfolgreiche Verfassungsbeschwerde wegen mangelhafter Abwigung bei der Priifung der Zulassigkeit einer Schiedsklausel’
[2022] SchiedsVZ 302, 302 f.

¢ BVerfG, 3 June 2022 — 1 BvR 2103/16, SchiedsVZ 2022, 296 para 49; cf Heiner Kahlert and David Menz, ‘Die Entwicklung
des Sportrechts im Jahr 2022’ [2022] NJW 3334, 3337.

7 BVerfG, 3 June 2022 — 1 BvR 2103/16, SchiedsVZ 2022, 296 para 49.

ibid, paras 35, S1.

ibid, para 47.

cf BVerfG, 19 October 1993 — BvR 567/89 etc, BVerfGE 89, 214 = NJW 1994, 36, 38.

BVerfG, 3 June 2022 — 1 BvR 2103/16, SchiedsVZ 2022, 296 para 41, referring to BVerfG, 7 February 1990 — 1 BvR 26/84,
BVerfGE 81, 242; BVerfG, 19 October 1993 — BvR 567/89 etc, BVerfGE 89, 214; BVerfG, 6 February 2001 - 1 BvR 12/92,
BVerfGE 103, 89; BVerfG, 26 July 2005 - 1 BvR 782/94 and 1 BvR 957/96, BVerfGE 114, 1.

7 BVerfG, 3 June 2022 - 1 BvR 2103/16, SchiedsVZ 2022, 296 para 48.

73 Moses H. Cone Memorial Hospital v. Mercury Construction Corp., 460 U.S. 1, 24 (1983): ‘questions of arbitrability must
be addressed with a healthy regard for the federal policy favoring arbitration’; cf also Mitsubishi Motors Corp. v. Soler Chrysler-
Plymouth, Inc., 473 U.S. 614, 626 (1985); Shearson/American Express, Inc. v. McMahon, 482 U.S. 220, 226 (1987); Rodriguez
de Quijas v. Shearson/American Express, Inc., 490 U.S. 477, 481 (1989); Gilmer v. Interstate/Johnson Lane Corp., S00 U.S. 20, 25
(1991).

7% Fritz Baur, ‘Betriebsjustiz’ [1965] JZ 163, 164; cf Franziska Hesselbarth, Schiedsgerichtsbarkeit und Grundgesetz (Harland
Media 2004) 62, fn 330.
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However, there is no indication whatsoever in Article 92 Basic Law that would support this
conclusion, as the function of the provision is merely to allocate authority between the differ-
ent powers of government and not to exclusively reserve dispute resolution for the state.”® The
notion of a ‘judicial monopoly’ (Rechtsprechungsmonopol) of the public courts, which is being
used in constitutional law, is therefore misguided.” The Federal Court of Justice has always and
correctly acknowledged that arbitration is, in fact, part of the constitutional order.”” Arbitration
is firmly anchored within the Basic Law’s guarantee of private autonomy, enshrined in Article
2 (1), Article 12 Basic Law.” This recognition of a constitutional protection of arbitral dispute
resolution is not a German particularity, as it exists equally in many other civil law jurisdictions,
for example, in Italy and Spain.”

While the constitution therefore enables and protects arbitration, it also sets limits to it. The
Federal Constitutional Court has clarified that the state must ensure that arbitral tribunals pro-
vide effective legal protection and that arbitral proceedings are conducted in accordance with
certain minimum procedural requirements of fair trial.*° Primarily, this engages the legislature,
but also the courts, in as much as they are called upon to enforce arbitration agreements or to
recognize and enforce arbitral awards.®" As long as arbitral dispute resolution complies with the
applicable constitutional guarantees, arbitration can be considered a valid alternative to the pub-
lic court system. Both arbitration and court litigation offer parties the service of dispute resolu-
tion by an independent body in a fair procedure, in accordance with legal standards. Against this
constitutional background, the drafters of the German Arbitration Reform Act of 1997/1998,
which transposed the UNCITRAL Model Law into German law, considered arbitration and
litigation in public court to be different but equivalent mechanisms of resolving disputes.**

3.2.Supervision of arbitral proceedings

It is the very purpose of German arbitration law and, in fact, of any other national system of arbi-
tration based on the UNCITRAL Model Law to ensure that arbitral proceedings offer effective
legal protection and meet the minimum procedural requirements of the rule of law. Accordingly,
Articles 10 ff UNCITRAL Model Law® supply provisions on the composition of the arbitral
tribunal to ensure the neutrality and independence of arbitrators. The German law of arbitration
not only copies the Model Law rules but provides an additional safeguard for securing the equal
participation of the parties in the selection process. Should the arbitration agreement in ques-
tion favour one party over the other, the disadvantaged party may request that the respective
arbitrator or arbitrators be appointed by the competent public court instead.**

With respect to the arbitral procedure, Article 18 UNCITRAL Model Law subscribes to the
principles of equal treatment of the parties and the parties’ right to be heard. The arbitration
rules of arbitral institutions further specify these requirements. The DIS Arbitration Rules

S cf Heiner Kahlert, ‘Der verfassungsrechtliche Rahmen der Schiedsgerichtsbarkeit’ [2023] SchiedsVZ 1, 3.

76 Steffen Detterbeck, ‘Artikel 92” in Michael Sachs (ed), Kommentar zum Grundgesetz (9th edn, C.H. Beck 2021) paras 28 f;
Gerd Morgenthaler in Beck'scher Online-Kommentar Grundgesetz (65th edn, C.H. Beck 2023) para 1S, but also paras 32 f.

7 BGH, 3 July 1975 - Il ZR 78/73, BGHZ 65, 59, 61 = NJW 1976, 109.

78 BVerfG, 23 October 2013 - 1 BvR 1842/11, BVerfGE 134, 204 paras 66 f; BVerfG, 29 June 2016 - 1 BvR 1015/15,
BVerfGE 142, 268 paras 63 f; BVerfG, 6 June 2018 - 1 BvL 7/14, BVerfGE 149, 126 para 42; BVerfG, 3 June 2022 - 1 BvR
2103/16, SchiedsVZ 2022, 296 para 39.

7 See eg Constitutional Court of Italy 4 July 1977, No 127/1977; Constitutional Court of Spain 11 November 1996, No
176/1996; Victor Ferreres Comella, ‘Constitutionalizing the Right to Arbitration’ in The Constitution of Arbitration (Cambridge
University Press 2021) 36 ff.

8 BVerfG, 3 June 2022 - 1 BvR 2103/16, SchiedsVZ 2022, 296 para 40.

8 ibid, para 40.

8 BT-Drucks. 13/5274, 34.

83 cf Sections 1034 ff of the German Code of Civil Procedure (Zivilprozessordnung — ZPO).

8 Section 1034 (2) ZPO; cf Joachim Miinch, ‘§ 1034’ in Miinchener Kommentar zur Zivilprozessordnung (6th edn, C.H. Beck
2022) paras 17 ff; Wolfgang Voit, ‘§ 1034’ in Hans-Joachim Musielak and Wolfgang Voit (eds), Zivilprozessordnung: ZPO (20th
edn, Vahlen 2023 ) paras 6 ff.
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2018, for example, seek to guarantee the impartiality and independence of the arbitrators with
the help of the detailed provisions of Articles 9 ff. The principle of equal treatment is postulated
at the beginning of the provisions on the conduct of the arbitral proceedings (Article 21.1).
If these rules on the composition of the arbitral tribunal or the procedural principle of equal
treatment are violated, the arbitral award can be set aside by the competent court at the request
of the disadvantaged party pursuant to Article 34 (2) (a) (ii), (iv) UNCITRAL Model Law.*
Given that the grounds for setting aside and the grounds for refusal of exequatur are identical
(cf Articles 34, 36 UNCITRAL Model Law),* an arbitral award that violates these safeguards
cannot be recognized and enforced.

3.3The creation of the ECtHR: a right to a public hearing

The constitutional law principles underlying the German law of arbitration have been con-
firmed by the European Court of Human Rights. According to the jurisprudence of the ECtHR,
arbitration is based on the fundamental principle of private autonomy and is thus not a restric-
tion but rather an expression of human rights, provided only that certain procedural minimum
requirements are met.*” The new element in the jurisprudence of the ECtHR is that the right to a
public hearing counts as one of the minimal procedural guarantees that arbitration must comply
with. This is particularly surprising as the confidentiality of arbitration is considered to be one
of its central characteristics.*® Accordingly, Article 44 (1) DIS Arbitration Rules 2018* provides
that all participants in the arbitral process, including the staff of the DIS themselves, are obliged
to observe the confidentiality of the proceedings unless the parties agree otherwise. By includ-
ing such provisions in their arbitration rules, arbitral institutions meet the preferences of their
users. Empirical studies have shown that one of the main reasons why parties choose to resolve
their disputes through arbitration is that this is the only way they can obtain a legally binding
decision without being forced to disclose confidential information to the public.”®

It would therefore create a significant problem for arbitration if the right to a public hear-
ing were applicable to commercial disputes, too. However, this is not what the case law of the
ECtHR demands. Rather, the decision in the Pechstein case has drawn a line that runs within
the domain of arbitration. The relatively reserved supervisory framework described above only
applies if both parties concluded the arbitration agreement voluntarily, but not if arbitration was
imposed on the parties by law. For involuntary arbitration in this sense, the guarantees of Article
6 (1) ECHR apply in their entirety, including the right to a public hearing. The novelty created
by the Pechstein decision is that arbitrations may be classified as ‘involuntary’ even if they are
based on an agreement concluded by the parties.

8 Equals Section 1059 (2) No. 1b), d) ZPO.

% Even more clearly Section 1060 (2) ZPO.

8 Mutu and Pechstein v Switzerland App nos 40575/10 and 67474/10 (ECtHR, 4 October 2018) para 94.

% Nigel Blackaby and others, Redfern and Hunter on International Arbitration (6th edn, Oxford University Press 2015) para
1.105; Gary Born, International Commercial Arbitration (3rd edn, Kluwer Law International 2021) 3003, 3006, 3043 ff.

¥ German Institution of Arbitration — Deutsche Institution fiir Schiedsgerichtsbarkeit e V.; the Rules of Arbitration are avail-
able under: https://www.disarb.org/werkzeuge-und-tools/dis-regeln.

% Stefan Vogenauer and Christopher Hodges, ‘Civil Justice Systems in Europe: Implications for Choice of Forum and Choice
of Contract Law’ (2008) 28, 45, 47 <www.fondation-droitcontinental.org/fr/wp-content/uploads/2013/12/oxford_civil
justice_survey - summary_of results_final.pdf> accessed 27 February 2024; Stefan Vogenauer, ‘Regulatory Competition
through Choice of Contract Law and Choice of Forum in Europe: Theory and Evidence’ [2013] European Review of Private
Law 13, 48 f; White & Case and Queen Mary University of London, 2018 International Arbitration Survey: The Evolution of
International Arbitration (2018) 3, 7.
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4. THE ECHR’S REQUIREMENTS FOR (INVOLUNTARY)
ARBITRATION PROCEEDINGS

The judgment of the ECtHR in Pechstein was squarely based on Article 6 (1) ECHR. In order
to understand the decision, it is essential to know what Article 6 (1) ECHR means for arbi-
tration, ie which requirements it imposes on legal proceedings of any kind, including arbitral
dispute resolution. For the purposes of the following analysis, it will be assumed that Article 6
(1) ECHR applies to arbitration without any reservations, even though it will be shown in the
next part of this article that a full application of Article 6 (1) ECHR is reserved for exceptional
cases only.

4.1.Publicity of the oral hearing

The right to a public oral hearing is explicitly mentioned in Article 6 (1) ECHR. It is considered
to include not only the right of every natural person to participate in the oral hearing but also the
right of the media to send journalists who will then inform the public about the proceedings.”*
This does not, however, include the right to create and publish an audio or video recording of
the hearing.”?

The right to a public hearing is subject to two principal limitations. First, it does not extend
to ancillary hearings that remain limited to technical issues of law or fact.”> The ECtHR seems to
believe that there is no legitimate reason for such issues to be drawn out into the public sphere.
With a view to arbitration proceedings, this suggests that case management conferences, in
which the tribunal discusses procedural matters with the parties and sets up a procedural time-
table, can take place behind closed doors.

The second exception applies where the overriding interests of the parties, third parties, or
the public require or justify the proceedings to remain confidential. Article 6 (1) clause 2 ECHR
explicitly stipulates that the press and the public may be excluded from the entirety or a part of
the proceedings ‘in the interests of morals, public order, or national security in a democratic
society’, but also ‘where the interests of juveniles or the protection of the private life of the par-
ties so require, and finally ‘in special circumstances where publicity would prejudice the inter-
ests of justice’ To the extent that these exceptions do not apply, all hearings must be open to the
public, as they usually are in the judicial, but not in the arbitral sphere.

4.2.The arbitral award

The right to a fair trial requires that the decision itself be motivated by reasons.”* To meet this
standard, the decision-makers must offer more than general considerations regarding the fair-
ness or reasonableness of the outcome. This would also apply to decisions ex aequo et bono,
which are permissible in arbitration pursuant to Article 28 (3) UNCITRAL Model Law.

The ECHR also extends the principle of publicity to the decision that concludes the pro-
ceedings in question. Article 6 (1) clause 2 ECHR explicitly states that judgments must be pub-
lished. To the extent that Article 6 (1) ECHR applies to arbitral proceedings, the award must

°' Christoph Grabenwarter, ‘Article 6" in European Convention on Human Rights (C.H. Beck 2014) para 99.

°2 cf ibid; Maciej Szpunar, ‘Right to a Public Hearing According to Art 6 ECHR and Art 47 of the Charter of Fundamental
Rights of the EU: Constitutional Perspectives’ in Burkhard Hess and Ana Koprivica Harvey (eds), Open Justice (Nomos 2019)
47,53 1.

% Déry v Sweden App no 28394/95 (ECtHR, 12 November 2002) para 37, Pursiheimo v Finland App no 57795/00 (ECtHR,
25 November 2003); Karakog v Turkey App no 19462/04 (ECtHR, 29 April 2008) para 36; Mutu and Pechstein v Switzerland
App nos 40575/10 and 67474/10 (ECtHR, 4 October 2018) para 177; Maciej Szpunar, ‘Right to a Public Hearing According to
Art 6 ECHR and Art 47 of the Charter of Fundamental Rights of the EU: Constitutional Perspectives’ in Burkhard Hess and Ana
Koprivica Harvey (eds), Open Justice (Nomos 2019) 47, S3.

% cf Sakkopoulos v Greece App no 61828/00 (ECtHR, 1S January 2004) para S1; Hiro Balani v Spain App no 18064/91
(ECtHR, 9 December 1994) para 27; William A Schabas, The European Convention on Human Rights: A Commentary (Oxford
University Press 2015) 297.
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therefore be published in its entirety, ie including its reasoning.”® While it is not necessary to
read out the award in a public oral hearing, the public must nonetheless be granted a right to
inspect it.”® In commercial arbitration, where decisions usually remain confidential, this is not
at all common practice. Article 44.1 DIS Arbitration Rules 2018, for example, explicitly extends
the parties’ confidentiality obligations to the arbitral award.

4.3.Access to justice and costs

Article 6 (1) clause 1 ECHR enshrines the right of access to justice for the purposes of enforc-
ing subjective rights or defending against claims raised by others. Legal obstacles that make
access to justice more difficult and cumbersome than it would otherwise be raise concerns. This
applies, for example, to court fees payable under the applicable procedural law at the time of
the initiation of the proceedings.”” According to the case law of the European Court of Human
Rights, fees must not be disproportionate, which they are if, for example, they exceed the aver-
age annual salary in the respective jurisdiction.”® While this standard obviously refers to indi-
viduals as claimants and thus cannot be applied in the context of commercial disputes between
corporations, Article 6 (1) ECHR may still impose limits on the costs of commercial arbitra-
tion as well. After all, arbitration is oftentimes more expensive than litigation in public courts
because arbitrators are compensated for their work by the parties, while judges sitting on public
courts are remunerated for their services by the government through a modest salary, and court
fees payable by the parties remain rather low.”

4.4.Fair trial: equal treatment and the right to be heard

The core of the guarantees of Article 6 (1) clause 1 ECHR is the right to a fair trial. Reasoning
from this right, the ECtHR has developed two sub-principles, namely the principle of equal
treatment and the right to be heard.'® Pursuant to Article 18 UNCITRAL Model Law'”' and
Article 21.1 DIS Arbitration Rules 2018, it is precisely these two principles that govern (DIS)
arbitration proceedings seated in Germany. In this respect, the law of arbitration as it stands
today and the standards of the ECHR are fully aligned. If the requirements of the ECHR none-
theless deserve attention, this is solely on the ground that they might be interpreted in a direc-
tion that is not congruent with the current law of arbitration. This problem is well known from
EU law, where problems arise when the CJEU interprets a provision of an EU Directive dif-
ferently from the interpretation of the corresponding provision of national law by a municipal
court. Such conflicts of interpretation may arise in the relationship between European human
rights law and national arbitration law, too.

% Pretto and others v Italy App no 7984/77 (ECtHR, 8 December 1983) para 27; Biryukov v Russia App no 14810/02
(ECtHR, 17 January 2008) paras 45 f.

% Moser v Austria App no 12643/02 (ECtHR, 21 September 2006) para 103; cf also Sutter v Switzerland App no 8209/78
(ECHR, 22 February 1984) para 34; Christoph Grabenwarter, ‘Article 6’ in European Convention on Human Rights (C.H. Beck
2014) paras 122 f.

7 William A Schabas, The European Convention on Human Rights: A Commentary (Oxford University Press 2015) 285 f.

% Kreuz v Poland App no 28249/95 (ECtHR, 19 June 2001) paras 61 fF.

» of Gary Born, International Commercial Arbitration (3rd edn, Kluwer Law International 2021) 85; Gerhard Wagner,
‘Economic Analysis of Arbitration’ in Stefan Krdll, Andrea Bjorklund and Franco Ferrari (eds), Cambridge Compendium of
International Commercial and Investment Arbitration (Cambridge University Press 2023) 1919 ff.

1% Christoph Grabenwarter, ‘Article 6’ in European Convention on Human Rights (C.H. Beck 2014) para 80; William A
Schabas, The European Convention on Human Rights: A Commentary (Oxford University Press 2015) 287 f.

101 Section 1042 (1) ZPO.
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5. ARBITRATION WITHIN THE SCOPE OF THE ECHR

Having examined the ECHR’s general requirements for mechanisms of dispute resolution, this
part examines the conditions for their application. They deserve careful examination, as the
ECtHR in its decision in the Pechstein case by no means declared Article 6 (1) ECHR fully
applicable to arbitration proceedings. Rather, the court affirmed its nuanced case law on the
relationship between Article 6 (1) ECHR and arbitration and added an important new feature.

5.1 Waiver of ECHR entitlements

Article 6 (1) ECHR grants individuals the right of access to a ‘tribunal established by law’ with-
out specifically mentioning arbitration. Nonetheless, the ECtHR—Iike the German Federal
Constitutional Court'®—generally has a positive attitude towards arbitration as a dispute res-
olution mechanism and acknowledges that it best serves the interests of the parties and relieves
some of the burden on the public courts. In this respect, it stated that arbitration has ‘undeniable
advantages’'® Furthermore, it should be noted that there is a close link between the guarantee
of private autonomy in substantive law, including freedom of contract, and the procedural free-
dom to either enforce a civil claim in court or to refrain from doing so.'”* If, however, refraining
from enforcing one’s rights is just as legitimate from a legal point of view as amicable settlement
out of court, then it must be all the more legitimate to agree on an alternative mechanism of
dispute resolution such as arbitration.

Although Article 6 (1) ECHR does not refer to arbitral tribunals explicitly, the ECtHR con-
siders them to fall within its scope. One consequence of this is that arbitration is not contrary
to the Convention for the simple reason that the decision-making body is not a public court.'*®
At the same time, Article 6 (1) ECHR does not govern all kinds of arbitrations simply because
arbitral tribunals are decision-making bodies. Rather, the extent to which Article 6 (1) ECHR
applies to arbitral tribunals varies depending on whether the arbitration is based on a voluntary
agreement, or is imposed on the parties by statute. The requirements of Article 6 (1) ECHR do
not, or at least not fully, apply to arbitration of the first variety, which is based on party auton-
omy, while they do apply to heteronomous arbitration imposed by law.'”” The doctrinal expla-
nation for the far-reaching exemption of voluntary arbitration from the requirements of Article
6 (1) ECHR is that the arbitration agreement implies that the parties effectively waived the
protections offered by Article 6 (1) ECHR. In the words of the ECtHR:

‘Article 6 therefore does not prevent the creation of arbitral tribunals for the purpose of deciding
certain financial disputes between the parties. Nothing prevents the litigants from waiving their right

to a court in favour of arbitration, provided that such waiver is free, lawful and unequivocal**®

For the ECtHR, it is thus crucial that the jurisdiction of the arbitral tribunal is based on a free,
lawful, and unequivocal agreement to effectively exempt the arbitration in question from Article
6 (1) ECHR.'” These three requirements are obviously designed to ensure that a party is not

102 See above, 3.1.

19 Deweer v Belgium App no 6903/75 (ECtHR, 21 February 1975) para 49; R v Switzerland App no 10881/84 (ECHR, 4
March 1987); Tabbane v Switzerland App no 41069/12 (ECtHR, 1 March 2016) para 25; Mutu and Pechstein v Switzerland App
nos 40575/10 and 67474/10 (ECtHR, 4 October 2018) para 94.

1% ¢f R v Switzerland App no 10881/84 (ECHR, 4 March 1987); Gerhard Wagner, Prozessvertrige (Mohr Siebeck 1998) 59 fF.

195 Lithgow and others v United Kingdom App nos 9006/80 etc (ECtHR, 8 July 1986) paras 201 fF.

1% ibid.

17 Suda v Czech Republic App no 1643/06 (ECtHR, 28 October 2010) para 49; Tabbane v Switzerland App no 41069/12
(ECtHR, 1 March 2016) para 26; Mutu and Pechstein v Switzerland App nos 40575/10 and 67474/10 (ECtHR, 4 October 2018)
para 95; Christoph Grabenwarter, ‘Article 6’ in European Convention on Human Rights (C.H. Beck 2014) para 41.

1% Suda v Czech Republic App no 1643/06 (ECtHR, 28 October 2010) para 48 (translated from the French original).

19 R v Switzerland App no 10881/84 (ECHR, 4 March 1987); Boss v Germany App no 18479/91 (ECtHR, 2 December
1991); Schiebler KG v Germany App no 18805/91 (ECtHR, 2 December 1991); Pfeifer v Austria App no 10802/84 (ECtHR,
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deprived of the protections of Article 6 (1) ECHR by way of a heteronomous decision. The
imposition of arbitration on the parties by statute certainly qualifies as a heteronomous impo-
sition of arbitration. But even if an arbitration is based on an agreement, which is prima facie
valid, it may still be classified as involuntary. Certainly, an arbitration agreement to which one
of the parties has agreed under duress cannot be considered a voluntary waiver of the guar-
antees of Article 6 (1) ECHR.!!° If this standard has not been met, however, the parties may
effectively opt out of the public court system and waive their rights under Article 6 (1) ECHR.
Importantly, this also applies to the right to a public hearing.""*

5.2.Arbitration clauses in commercial contracts

According to the case law of the ECtHR, the mere fact that an arbitration clause is contained
in the general terms and conditions of one of the contracting parties does not justify the
assumption that the other contracting party did not accept it voluntarily. In a case involving
claims against the European Organization for Nuclear Research (CERN) arising out of the
construction of a particle accelerator, the construction companies that had won the contract
in the tender process had no other choice but to agree to arbitration, given that CERN enjoys
immunity before the state courts. Furthermore, the arbitration clause also contained a waiver
of any recourse against the award before the public courts.'”> In finding that the waiver was
voluntary, the ECtHR considered that the construction companies knew exactly what they
were doing when they accepted CERN’s terms and conditions and that they were free to refrain
from concluding the contract.'”® In subsequent decisions, the ECtHR confirmed this position
and consistently accepted arbitration clauses in general terms as voluntary waivers of Article 6
(1) ECHR protections.'"* In Tabbane v Switzerland, which concerned a dispute arising out of a
so-called ‘option agreement’ to establish an industrial and commercial partnership between a
Tunisian businessman and the French company Colgate-Palmolive, the court highlighted that
Mr Tabbane exercised his contractual freedom when he signed the arbitration clause and that
there is no evidence that he acted under duress.'* Similarly, in Transado v Portugal, the ECtHR
found that the applicant had voluntarily accepted the arbitration clause in the concession con-
tract concluded with the Setubal port authorities.''® In doing so, it also considered whether
arbitration clauses were common in the respective branch of industry and type of contract.'”
However, the court drew a line in a case where the minority shareholder of a corporation
organized under Czech law sought the judicial review of the amount of his indemnification fol-
lowing the takeover of the corporation by its majority shareholder and its own squeeze-out,
but was prevented from accessing the public courts because of an arbitration clause in the
takeover agreement.''® The minority shareholder had neither agreed to the takeover nor was
he involved in the negotiations of the takeover agreement. While the ECtHR acknowledged

25 February 1992) para 37; Nordstrém-Janzon v Netherlands App no 28101/95 (ECtHR, 27 November 1996); Souvanniemi
v Finland App no 31737/96 (ECtHR, 23 February 1999) S f; Transado v Portugal App no 35943/02 (ECtHR, 16 December
2003) S; Eiffage SA v Switzerland App no 1742/05 (ECtHR, 15 September 2009) 13; Tabbane v Switzerland App no 41069/12
(ECtHR, 1 March 2016) para 27; Mutu and Pechstein v Switzerland App nos 40575/10 and 67474/10 (ECtHR, 4 October
2018) para 96.

110" Deweer v Belgium App no 6903/75 (ECtHR, 21 February 1975) paras 49 f; R v Switzerland App no 10881/84 (ECHR, 4
March 1987); Tabbane v Switzerland App no 41069/12 (ECtHR, 1 March 2016) para 29; Mutu and Pechstein v Switzerland App
nos 40575/10 and 67474/10 (ECtHR, 4 October 2018) para 104.

" Souvanniemi v Finland App no 31737/96 (ECtHR, 23 February 1999) § f; Axelsson v Sweden App no 11960/86 (ECHR,
27 December 1986).

"2 Eiffage SA v Switzerland App no 1742/05 (ECtHR, 15 September 2009) 3 f.

15 ibid, 13.

114 Tabbane v Switzerland App no 41069/12 (ECtHR, 1 March 2016) para 27.

15 jbid, para 29.

116 Transado v Portugal App no 35943/02 (ECtHR, 16 December 2003) 1, 4 f.

17 ibid, 5.

"8 Suda v Czech Republic App no 1643/06 (ECtHR, 28 October 2010) paras 6 ff.
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that the majority rule applies in corporations, it refused to qualify the arbitration clause in the
takeover agreement as a voluntary waiver by the minority shareholder of the protections of the
ECHR.'" After all, a submission to arbitration based on a clause that was agreed between third
parties and to which the applicant before the court never consented to is involuntary and there-
fore well within the purview of Article 6 (1) ECHR.!®

5.3.Sports arbitration

The ECtHR's decision in Mutu and Pechstein v Switzerland is consistent with this case law. Rather
than placing arbitration clauses in the contracts and applications signed by athletes on the same
footing as arbitration clauses arising from boilerplate terms, the court aligns sports arbitration
with arbitration imposed by statute and thus refuses to classify them as autonomous, voluntary
waivers of the guarantees of Article 6 (1) ECHR."! However, the ECtHR was well aware of
the difficulties of distinguishing arbitration clauses included in agreements between athletes
and sports federations from those in general contract terms of private companies in business
transactions. After all, in both cases, the arbitration clause is usually imposed on the other party
in such a way that it can only avoid it by refusing to conclude the contract or participate in the
respective competition—take it or leave it. Since the ECtHR has accepted arbitration clauses in
general terms and conditions, one could have expected that the court would accept arbitration
clauses in the sports sector, too. The ECtHR saw the problem and argued that, in contrast to pro-
tessional athletes, companies confronted with arbitration clauses in commercial contracts could
refuse to conclude the contract in question without risking their economic existence.'* While the
court acknowledged that Pechstein could have refused to participate in the world champion-
ships organized by the ISU, it emphasized that she could have only done so only at the expense
of giving up her profession.'”® Unlike in the case of private companies, which do not ‘cease to
exist” if they refuse to enter into a particular transaction, the ECtHR considered the drastic con-
sequences that the refusal to accept the arbitration clause would have had for Pechstein to justify
the conclusion that the arbitration agreement had been imposed on her. Hence, she had not
effectively waived her rights under the ECHR.

5.4.Involuntary waivers under the ECHR

The ineffectiveness of the waiver of the guarantees of Article 6 (1) ECHR as such does not auto-
matically render the arbitration agreement void.'** Rather, it ‘merely’ leads to Article 6 (1) ECHR
being applicable in full, meaning that the arbitral tribunal and the arbitration proceedings must
comply with all its requirements."** Accordingly, the ECtHR's decision in Mutu and Pechstein v
Switzerland did not sound the death knell for sports arbitration, as the CAS quickly adapted its
procedural rules and established the right to a public hearing, if only to the extent strictly required
by the jurisprudence of the ECtHR."* Now, the CAS Code explicitly provides that, at the request
of the physical person affected by the measure, disciplinary proceedings are to be heard in public,
provided that there are no overriding interests that warrant proceedings in camera.'*’

19" ibid, paras 51 ff.

120" ibid, paras 50 ff.

21 Mutu and Pechstein v Switzerland App nos 40575/10 and 67474/10 (ECtHR, 4 October 2018) paras 103 ff.

122 jbid, paras 107, 113.

123 ibid, paras 107, 113.

124 Thus, the dictum that arbitration is always voluntary (cf Jalal El Ahdab and Daniel Mainguy, Droit de l'arbitrage (LexisNexis
2021) para 408: ‘Il n'y a d’arbitrage que volontaire ...") is not entirely correct.

15 Mutu and Pechstein v Switzerland App nos 40575/10 and 67474/10 (ECtHR, 4 October 2018) paras 115, 123.

126 ¢f Chui Ling Goh and Jack Anderson, “The Credibility of the Court of Arbitration for Sport’ [2022] Harvard Journal of
Sports & Entertainment Law 233, 23S.

127 Art. R$7 CAS Code; cf Chui Ling Goh and Jack Anderson, “The Credibility of the Court of Arbitration for Sport’ [2022]
Harvard Journal of Sports & Entertainment Law 233, 235; Daria Kozlowska-Rautiainen, ‘Chapter 9: The Right to a Public
Hearing in Arbitration in Light of ECtHR Judgments’ in Axel Calissendorff and Patrik Scholdstrdm (eds), Stockholm Arbitration
Yearbook 2020 (Kluwer Law International 2020) 141.
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At the time of the ECtHR’s decision, however, the CAS Code did not provide for a right to a
public hearing, and a corresponding request from the athlete had been rejected by the arbitral
tribunal. Thus, Pechstein had neither waived her right to a public hearing beforehand, by ‘vol-
untarily’ signing a CAS arbitration clause, nor afterwards, during the proceedings, by agreeing
to the confidentiality of the arbitration.”® The ECtHR therefore found a violation of Article 6
(1) ECHR. In the proceedings before the ECtHR, this conclusion ‘only’ led to a claim for com-
pensation against Switzerland, which the court limited to EUR 8000 because it found no causal
link between the violation of the right to a public hearing and the damages for lost earnings in
the amount of approximately EUR 4 million claimed by Pechstein.'”

5.5.Minimum requirements for voluntary arbitration

Even if the parties have voluntarily and eftectively opted out of the jurisdiction of the state
courts, arbitration does not remain entirely untouched by Article 6 (1) ECHR. Rather, the
ECHR is intended to ensure that the arbitration clause and the proceedings comply with certain
minimum requirements. The right to a public hearing, however, does not belong to this category
and can therefore be waived effectively."** Not only can this waiver be declared beforehand, but
also during the arbitral proceedings.""

On the other hand, certain fundamental procedural principles cannot be waived, not even by
a fully autonomous decision. These include the requirement that the arbitral tribunal must be
impartial and independent of the parties, the principle of equal treatment of the parties, as well
as their right to be heard.** The arbitration laws of the established arbitration centres as well as
the arbitration rules of the leading arbitral institutions all comply with this reduced standard. In
this respect, the ECtHR does not even consider it problematic that Swiss law allows the parties
to international arbitration proceedings to exclude the right to initiate setting aside proceedings
against the arbitral award (Article 192 PILA)'* and therefore to exclude almost'** any kind of
judicial review beyond recognition and enforcement proceedings.'** In reaching this conclu-
sion, the court explicitly recognized as legitimate Switzerland’s intention to boost its attractive-
ness as a venue for arbitration by limiting court review."*

6. CONSEQUENCES FOR COMMERCIAL ARBITRATION
6.1.The relevant threshold

As explained above, the European Court of Human Rights distinguishes between voluntary
arbitration and arbitration that was imposed on (one of) the parties, either by statute or by the
other party. Only involuntary arbitration is subject to the strict regime of Article 6 (1) ECHR.
In its decision in the case of Pechstein, the court classified sports arbitration as heteronomous
even though the athlete had ‘agreed’ to an arbitration clause by signing a registration form for
a speed skating competition. What was decisive for the court was that Pechstein had no other

128

2

cf Mutu and Pechstein v Switzerland App nos 40575/10 and 67474/10 (ECtHR, 4 October 2018) paras 180 f.

12 ibid, paras 193 f.

130 Souvanniemi v Finland App no 31737/96 (ECtHR, 23 February 1999) S f.

B ibid, S f.

132 Boss v Germany App no 18479/91 (ECtHR, 2 December 1991); Schiebler KG v Germany App no 18805/91 (ECtHR, 2
December 1991); Nordstrém-Janzon v Netherlands App no 28101/95 (ECtHR, 27 November 1996); Transado v Portugal App
no 35943/02 (ECtHR, 16 December 2003) S; Mutu and Pechstein v Switzerland App nos 40575/10 and 67474/10 (ECtHR, 4
October 2018) para 96.

133 However, this only applies if none of the parties has its domicile, registered office or habitual residence in Switzerland.

13 However, pursuant to Article 192 (1) Swiss PILA, it is not possible to waive the right to request revision of the award under
Article 190a (1) lit. b Swiss PILA (arbitral award influenced by a felony or misdemeanour) in advance.

135 Tabbane v Switzerland App no 41069/12 (ECtHR, 1 March 2016) paras 33 ff.

13 ibid; confirmed in Mutu and Pechstein v Switzerland App nos 40575/10 and 67474/10 (ECtHR, 4 October 2018) para 97.

G20z KelN 0 uo 1senb Aq Z8BEZ18/YO0IEIEAUIGIE/EE0 L0 L/10P/3I0IIE-90UBADE/UOHE.}IGIE/WO0" dNO"OIWUBPEdE//:SARY WO} POpeojumod



Arbitration meets human rights  « 17

choice but to accept the arbitration agreement if she wanted to continue practicing her profes-
sion and avoid putting her economic existence at risk.'*’

Inits own Pechstein decision, the German Federal Constitutional Court followed the ECtHR’s
approach and incorporated the right to a public hearing based on Article 6 (1) ECHR into the
German constitution’s right to judicial protection, as developed under Article 2 (1) and Article
20 (3) Basic Law."** In doing so, however, the court did not, or at least not explicitly, adopt the
ECtHR’s requirement that the athlete would have put her economic existence at risk had she
refused to sign the arbitration agreement. Instead, the court fell back on its own definition of
heteronomy from its previous case law on situations of power imbalances in contractual rela-
tionships: If one of the two contracting parties ‘has such a weight that it can de facto determine
the content of the contract unilaterally, it is for the law to protect the fundamental rights of both
contracting parties in order to prevent self-determination from turning into determination by
others for one of the parties’'* What follows are references to its decisions on the protection of
commercial agents,'* on the invalidity of guarantees signed by close family members of the pri-
mary debtor,'* on prenuptial agreements,'* and on life insurance contracts.'*® This case law is
based on the premise that a truly voluntary agreement, which the state must respect and enforce,
is characterized by adequately balancing the interests of both parties.'** The ‘principle of non-
interference’ with private agreements is limited to those truly voluntary agreements negotiated
between parties of roughly equal bargaining power.'** However, it is the core insight of modern
contract law that this condition cannot be taken for granted as, in reality, a truly voluntary agree-
ment is the exception rather than the rule."*® According to the Federal Constitutional Court, it
is therefore a proper function of the law to react to the existing power imbalances between the
parties in order to prevent a ‘one-sided allocation of duties and burdens’'*’

The criteria of the ECtHR on the one hand and the Federal Constitutional Court on the
other for the application of human or fundamental rights requirements to private agreements
are therefore not identical. While the European Court of Human Rights considers the power
imbalance between the parties to be problematic only if the disadvantaged party would put its
economic existence at risk if it withheld its consent, the Federal Constitutional Court believes
that the ability of one party to unilaterally determine the terms of the contract is enough to jus-
tify the intervention of the courts. The latter criterion seems to cover much more ground than
the one developed by the ECtHR.

It is difficult to determine whether the two courts in fact intended to apply different human
rights standards when placing limits on private agreements. After all, the Federal Constitutional
Court sought to implement the ECtHR’s case law and incorporate its requirements into the
constitutional right to judicial protection, without highlighting or even hinting at a discrepancy
in the relevant standards. In light of the inevitable vagueness of abstract principles, it would be
pointless to merely compare the language used by the two courts. Instead, the following analysis

37 Mutu and Pechstein v Switzerland App nos 40575/10 and 67474/10 (ECtHR, 4 October 2018) paras 107, 113.
3% BVerfG, 3 June 2022 - 1 BvR 2103/16, SchiedsVZ 2022, 296 paras 36, 42.

13 ibid, para 41 (translated); see also BVerfG, 7 February 1990 — 1 BvR 26/84, BVerfGE 81, 242, 255; BVerfG, 19 October
1993 - BvR 567/89 etc, BVerfGE 89, 214, 232; BVerfG, 6 February 2001 - 1 BvR 12/92, BVerfGE 103, 89, 100 f; BVerfG, 26
July 2005 - 1 BvR 782/94 and 1 BvR 957/96, BVerfGE 114, 1, 34.

140 BVerfG, 7 February 1990 — 1 BvR 26/84, BVerfGE 81, 242, 255.

141 BVerfG, 19 October 1993 — BvR 567/89 etc, BVerfGE 89, 214, 232.

142 BVerfG, 6 February 2001 - 1 BvR 12/92, BVerfGE 103, 89, 100 f.

43 BVerfG, 26 July 2005 — 1 BvR 782/94 and 1 BVR 957/96, BVerfGE 114, 1, 34.

14 BVerfG, 6 February 2001 - 1 BvR 12/92, BVerfGE 103, 89, 100 f (translated).
BVerfG, 6 February 2001 - 1 BvR 12/92, BVerfGE 103, 89, 100 f.
cf Martin A Hogg, ‘Competing Theories of Contract — An Emerging Consensus?” in Larry A DiMatteo and others (eds),
Commercial Contract Law (Cambridge University Press 2013) 23 ff; Kelly Green and others, Contract Law (Cambridge University
Press 2020) S.

47 BVerfG, 6 February 2001 - 1 BvR 12/92, BVerfGE 103, 89, 100 f (translated).
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146
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will look at different scenarios in which the distinction between autonomy and heteronomy
could become relevant for arbitration agreements concluded under circumstances marked by
a power imbalance. The parts to follow will review arbitration clauses contained in the general
terms and conditions of one of the contracting parties (2) and then those imposed by com-
panies that have a dominant position in a specific market, as defined by competition law (3).
Arbitration clauses in commitments communicated to the EU Commission within the context
of merger control proceedings will also be addressed (4). While arbitration may be imposed
by the law, this remains a rare exception (5). Lastly, the article will shed light on the potential
implications of the CJEU'’s recent case law on the compatibility of CAS arbitration with EU
competition law, which, however, did not concern the publicity of the oral hearing (6).

6.2.Boilerplate arbitration clauses
6.2.1.The principle of judicial review

There is no doubt that arbitration agreements that were individually negotiated by the parties
operating in free markets with fair competition are valid and enforceable. These lie at the heart of
private autonomy as a core principle of private as well as constitutional law. Given that free and
equal parties know best what is good for them, the ‘state must in principle respect the agreements
made in the exercise of private autonomy’, as the Federal Constitutional Court confirmed.'**

In commercial practice, however, individually negotiated arbitration agreements are the
exception. Arbitral institutions provide model arbitration clauses that parties can conveniently
incorporate into their agreements. With respect to the relationship between businesses and con-
sumers, including employees, the Federal Constitutional Court considers the judicial review
of such boilerplate clauses to be a suitable means to ‘compensate for the lack of bargaining
power’ of one of the parties." This approach may help to explain a controversial peculiarity of
German law, namely that general terms and conditions are subject to judicial oversight not only
in dealings between businesses and consumers but also in transactions between two business
enterprises (cf Section 310 (1) Sentence 1 German Civil Code).’*® This means that a clause
imposed by one party is ineffective if it puts the other party at an unfair disadvantage.”s' Such
far-reaching court control of general terms and conditions in B2B contracts does not exist in
jurisdictions such as England or Switzerland, which may be one factor explaining why German
law is rather unpopular among commercial parties choosing a law to govern their transactions.'s
Nonetheless, similar court control over contrats d'adhésion, even in business transactions, was
introduced by the French legislator in 2016."* Furthermore, the same fairness issues that arise
within the German law on general terms and conditions may also be raised under the rubric of
general contract law doctrines aimed at addressing the exploitation of an existing power imbal-
ance between the contracting parties, such as the doctrine of unconscionability in American
contract law'** or undue influence in English contract law.'**

14 BVerfG, 7 February 1990 — 1 BvR 26/84, BVerfGE 81, 242 = NJW 1990, 1469 (translated), 1470; cf BVerfG, 7 September
2010 - 1 BvR 2160/09 and 1 BvR 851/10, NJW 2011, 1339 para 34.

14 BVerfG, 23 November 2006 — 1 BvR 1909/06, NJW 2007, 286, 287 f; BVerfG, 7 September 2010 — 1 BvR 2160/09 and 1
BvR 851/10, NJW 2011, 1339 para 35.

15 ¢f Reinhard Zimmermann, The New German Law of Obligations: Historical and Comparative Perspectives (Oxford University
Press 2005) 175 f; Martin Fries, ‘Article 310’ in Gerhard Dannemann and Reiner Schulze (eds), German Civil Code (C.H. Beck
2020) para 3.

'S1 Martin Fries, ‘§ 307" in Gerhard Dannemann and Reiner Schulze (eds), German Civil Code (C.H. Beck 2020) para 4;
Wolfgang Wurmnest, ‘§ 307’ in Miinchener Kommentar zum Biirgerlichen Gesetzbuch (9th edn, C.H. Beck 2022) para 35.

182 ¢f Lars Leuschner, ‘Grenzen der Vertragsfreiheit im Rechtsvergleich’ [2017] ZEuP 335, 338 ff.

153 Simon Whittaker, ‘Unfair Terms in Commercial Contracts and the Two Laws of Competition: French Law and English
Law Contrasted’ (2019) 39 Oxford Journal of Legal Studies 404, 418 ff.

154 On this Charles L Knapp, ‘Unconscionability in American Contract Law’ in Larry A DiMatteo and others (eds), Commercial
Contract Law (Cambridge University Press 2013) 309 ff.

155 Hugh Beale, Chitty on Contracts (vol. 1, 34th edn, Sweet & Maxwell 2021) 866 ff; Simon Whittaker, ‘Unfair Terms in
Commercial Contracts and the Two Laws of Competition: French Law and English Law Contrasted’ (2019) 39 Oxford Journal
of Legal Studies 404, 423 ff; cf Tim Hiilskétter, ‘Sports Arbitration Agreements Under Review: Should They be Considered
Invalid Under English National Law?’ (2017) 17 International Sports Law Journal 15, 17 ff.
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Regardless of the doctrinal framework, any fairness control of private agreements requires
that the conflicting rights of the parties be measured and weighed against each other.*® Such
an analysis opens the door to also consider the guarantees contained in Article 6 (1) ECHR,
including the right to a public hearing.

6.2.2Validity of pre-formulated arbitration clauses

The essential point for any fairness control that might be exercised by the public courts with
a view to arbitration agreements, even if they are part of the general terms and conditions of
(only) one party, is that these agreements are innocent, ie not objectionable from a fairness per-
spective. In Germany, it is settled case law that conferring jurisdiction upon an arbitral tribunal
and excluding recourse to the public courts, in and of itself, does not put the other party at an
unreasonable disadvantage, so that arbitration clauses pass the test of judicial scrutiny.’”” This is
because the enforcement of private rights in public courts is considered to be only one of several
legitimate ways of dispute resolution and hence does not serve as a legal benchmark against
which private agreements should be measured.'*® Rather, in all developed jurisdictions, lawmak-
ers, in passing arbitration acts or by adding provisions to the national codes of civil procedure,
have in fact authorized the parties to derogate from the standard mode of judicial enforcement
of private rights and opt instead for dispute settlement through arbitration. As the existence of
this authorization confirms, the settlement of disputes by courts and by arbitral tribunals must
be regarded as equivalent.s® Furthermore, the definition of the writing requirement in Article
7 (2) UNCITRAL Model Law specifically addresses the situation where reference is made to
an arbitration clause in another ‘document’, ie one that contains general terms and conditions.
Thus, at least for the international community, it is common ground that arbitration clauses
in general terms and conditions are valid and binding.'® Even in contracts with consumers, it
is possible to effectively agree on arbitration in the form of a boilerplate clause, provided only
that the procedure complies with the provisions of the relevant arbitration law, as evidenced
by the narrow definition of unfair arbitration clauses in the black list of Annex No. 1 lit. q) of
Directive 1993/13/EEC on unfair terms in consumer contracts.'" These legislative decisions
demonstrate that it would be wrong to classify arbitration clauses imposed by one party on
the other through its general terms and conditions as unfair and therefore invalid.'* However,
this arbitration-friendly conclusion only applies to clauses referencing a process that is fair and
balanced in itself, as is true if the parties refer to the arbitration rules of one of the established
arbitral institutions. If, on the other hand, the arbitration agreement allows for a one-sided com-
position of the arbitral tribunal or otherwise compromises the principles of equal treatment
of the parties or their right to be heard, the fairness test may well lead to an invalidation of the
agreement in question.'®3

156 BVerfG, 23 November 2006 — 1 BvR 1909/06, NJW 2007, 286, 288; BVerfG, 7 September 2010 — 1 BvR 2160/09 and 1
BvR 851/10, NJW 2011, 1339 paras 36 ff.

7 BGH, 10 October 1991 - IIT ZR 141/90, BGHZ 115, 324, 325; BGH, 13 January 2005 - III ZR 265/03, BGHZ 162, 9,
16; BGH, 1 March 2007 - III ZR 164/06, NJW-RR 2007, 1466 para 15; Joachim Miinch, ‘§ 1029’ in Miinchener Kommentar
zur Zivilprozessordnung (6th edn, C.H. Beck 2022) para 25; Gerhard Wagner, Prozessvertrige (Mohr Siebeck 1998) 135, 597 f.

1% Joachim Miinch, ‘§ 1029” in Miinchener Kommentar zur Zivilprozessordnung (6th edn, C.H. Beck 2022) para 25; Gerhard
Wagner, Prozessvertrige (Mohr Siebeck 1998) 157 f.

19 BT-Drucks. 13/5274, 34; BGH, 13 January 2005 - III ZR 265/03, BGHZ 162, 9, 16.

190 BT-Drucks. 13/5274, 37; Gerhard Wagner, Prozessvertrige (Mohr Siebeck 1998) 594.

161 cf C-168/05 Mostaza Claro v Centro Mévil Milenium SL (26 October 2006) paras 6 ff; BGH, 13 January 2005 - III ZR
265/03, BGHZ 162, 9, 17 = JZ 2005, 958; Rolf Trittmann and Inka Hanefeld, ‘§ 1031 ZPO’ in Karl-Heinz Bockstiegel, Stefan
Kréll and Patricia Nacimiento (eds), Arbitration in Germany (2nd edn, Kluwer Law International 2015) para 26; see also Gerhard
Wagner and David Quinke, ‘Ein Rechtsrahmen fiir die Verbraucherschiedsgerichtsbarkeit’ [2005] JZ 932; Gerhard Wagner,
Prozessvertrige (Mohr Siebeck 1998) 596; Wolfgang Wurmnest ‘§ 307" in Miinchener Kommentar zum Biirgerlichen Gesetzbuch
(9th edn, C.H. Beck 2022) para 331.

1 cf Riidiger Wilhelmi, ‘Grenzen der fremdbestimmten Schiedsvereinbarung — Konsequenzen der Pechstein-Entscheidung
des BVerfG fiir die Sport- und die Handelsschiedsgerichtsbarkeit’ [2024] SchiedsVZ 1, 11.

13 Gerhard Wagner, Prozessvertrige (Mohr Siebeck 1998) 154 ff; Wolfgang Wurmnest ‘§ 307’ in Miinchener Kommentar zum
Biirgerlichen Gesetzbuch (9th edn, C.H. Beck 2022) para 331.
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6.2.3.The impact of human rights law

The requirements imposed by human rights and constitutional law on arbitration clauses in
general terms and conditions are not linked to the established standards of judicial review, as
explained above. It is therefore not conceptually inconceivable to classify an arbitration clause
that survived court control under national contract law as ‘involuntary’ for the purposes of
human rights or constitutional law, the consequence being that it must satisfy the mandatory
requirements of Article 6 (1) ECHR. This, in turn, would make the right to a public oral hear-
ing before the arbitral tribunal available to the party on which general terms were imposed.
Arbitration clauses that do not provide for a right to a public hearing, either because they do not
explicitly acknowledge it or, more likely, because the arbitration rules of the institution that are
referenced in the clause do not foresee a right to a public hearing, would be null and void due
to a violation of Article 6 (1) ECHR.!** Moreover, arbitral awards would be subject to setting
aside proceedings under Article 34 (2) (a) (i) UNCITRAL Model Law or respective provisions
of national law and could not be declared enforceable under Article 36 (1) (a) (i) UNCITRAL
Model Law and the United Nations Convention on the Recognition and Enforcement of
Foreign Arbitral Awards of 10 June 1958 (New York Convention).

But how does the constitutional and human rights law concept of ‘voluntary’ arbitration
agreements relate to contract law’s notion of boilerplate agreements? As a matter of language,
it might be possible to say that any agreement that was not negotiated individually is tainted by
elements of heteronomy and thus does not reach the threshold of ‘true’ voluntariness. However,
this argument goes too far. While it is undoubtedly true that the party presented with the gen-
eral terms of its opponent on a take-it-or-leave-it basis has no valid chance to modify the con-
tract terms through bargaining, it still retains the option to walk away from the transaction, ie
to withhold consent.'® The argument that this option to withhold acceptance is not enough
to justify the classification as an expression of party autonomy would ignore the competitive
structure of markets, essentially abandon basic assumptions of a market economy and define
large segments of the economy as fundamentally based on heteronomy. Accordingly, in cases
unrelated to arbitration, the Federal Constitutional Court has considered contracts based on
boilerplate clauses as an expression of private autonomy and has brought them into the scope of
the guarantee of freedom of contract.'®

Similarly, the ECtHR has explicitly refused to classify contracts based on the general terms
and conditions of one side only as involuntary for the other party.'”” According to the court’s
case law, accepting an arbitration clause contained in the other party’s terms and conditions
does not trigger the application of the full set of rights provided for in Article 6 (1) ECHR, and
specifically not the right to a public hearing. The court was careful to distinguish the Pechstein
case from commercial relationships by emphasizing that companies and merchants were always
‘free’ to refuse to enter into a contract with a more powerful party and to thus avoid acquies-
cence to an arbitration clause ‘imposed’ by this party.'®® The element that the ECtHR referred to
when distinguishing the relationship between athletes and sports federations from commercial
relationships between business enterprises was that, in the latter scenario, the companies would

164 cf BVerfG, 3 June 2022 — 1 BvR 2103/16, SchiedsVZ 2022, 296 para 51; see also Riidiger Wilhelmi, ‘Grenzen der
fremdbestimmten Schiedsvereinbarung — Konsequenzen der Pechstein-Entscheidung des BVerfG fiir die Sport- und die
Handelsschiedsgerichtsbarkeit’ [2024] SchiedsVZ 1, 1S, according to whom the ineffectiveness is the rule and the effectiveness
the exception.

16 Thomas W Joo, ‘Contracts, Courts, and the Construction of Consent’ in Larry A DiMatteo and others (eds), Commercial
Contract Law (Cambridge University Press 2013) S8.

1 BVerfG, 25 October 2004 — 1 BvR 1437/02, NJW 2005, 1036, 1037; on this Lars Leuschner, ‘Einleitung’ in Lars Leuschner
(ed), AGB-Recht im unternehmerischen Rechtsverkehr (C.H. Beck 2021) para 31 ff.

167 See above, 5.2.

168 of Mutu and Pechstein v Switzerland App nos 40575/10 and 67474/10 (ECtHR, 4 October 2018) paras 107, 113.
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not ‘cease to exist’ if they refused to conclude the contract on the terms proposed by the respec-
tive other party.'® While it is certainly correct that the refusal to accept the terms of a sports
federation marks the end of the career of a professional athlete,' it cannot be ruled out that
similar scenarios arise in the commercial sphere. Here, too, the firm rejection of the other party’s
general terms and conditions may have severe economic consequences and even threaten the
company’s survival. This may be the case, for example, where a business is dependent on scarce
resources that are under the control of the other party, which is unwilling to drop the arbitration
agreement included in its general terms. While this situation raises questions relating to the law
of general business terms, competition law may protect the weaker party where the opponent
dominates the respective market for the product or service in question.'”" With a view to such
cases, did the ECtHR mean to subject arbitration agreements in commercial contracts to the
requirements of Article 6 (1) ECHR? This seems rather unlikely. It is true that the refusal to
enter into a contract on the terms of the other party may have consequences that threaten the
economic existence of a business corporation. But other than in relationships between athletes
and sports federations, this is not a structural feature of commercial relationships. It seems that
the ECtHR, when emphasizing the fact that commercial parties rejecting an arbitration clause
in the general terms of the other side would not ‘cease to exist’, intended to distinguish between
commercial transactions on the one hand and the relationship between athletes and sports fed-
erations on the other. In other words, the court intended to distinguish between classes of cases
and not between the idiosyncratic fact patterns of particular disputes. The ECtHR therefore
seems to have been cautious to emphasize that its decision remains limited to sports arbitration.
The fact that the Federal Constitutional Court referred to its established case law on contractual
imbalances in the commercial realm and thus imported an even broader definition is deplorable
but does not warrant a different outcome.'”

6.2.4.Conclusion

Contracting through incorporating one party’s general terms and conditions is an act of self-
determination and not an emanation of heteronomy. Arbitration clauses incorporated through
general terms and conditions are based on voluntary agreements and therefore do not subject
the arbitration to the strict regime of Article 6 (1) ECHR. Consequently, the mere fact that an
arbitration clause was contained in a party’s general terms and conditions does not trigger the

right to a public hearing.

6.3.Arbitration clauses in the terms and conditions of dominant undertakings
6.3.1.Pechstein as a case of competition law

Up to this point, the argument was made that the simple fact that an arbitration clause was
‘imposed’ together with the terms and conditions of the other contracting party was not enough
to make it heteronomous. Now, the same question must be asked with a view to the general
terms and conditions of undertakings that dominate the relevant market.

In its Pechstein decision, the Federal Constitutional Court considered the athlete’s constitu-
tional right to judicial protection within the framework of German competition law, ie Section
19 Act against Restraints on Competition, which is the domestic equivalent to Article 102 of the
Treaty on the Functioning of the European Union (TFEU), both provisions dealing with abuse
of dominance.'” The Constitutional Court held that the imposition of CAS arbitration, which,

1% ibid, para 94.

170 ibid, para 107.

71 See below, 6.3.

172 For the opposing view see Riidiger Wilhelmi, ‘Grenzen der fremdbestimmten Schiedsvereinbarung — Konsequenzen der
Pechstein-Entscheidung des BVerfG fiir die Sport- und die Handelsschiedsgerichtsbarkeit’ [2024] SchiedsVZ 1, 14 ff.

173 BVerfG, 3 June 2022 — 1 BvR 2103/16, SchiedsVZ 2022, 296 para 35.

G20z KelN 0 uo 1senb Aq Z8BEZ18/YO0IEIEAUIGIE/EE0 L0 L/10P/3I0IIE-90UBADE/UOHE.}IGIE/WO0" dNO"OIWUBPEdE//:SARY WO} POpeojumod



22« G.Wagnerand O. Samanci

at the time, did not respect the right to a public hearing by an entity with a dominant position
in the relevant market infringes competition law, so that the arbitration agreement was null and
void.'”* This conclusion is consistent with the case law of the Federal Court of Justice according
to which contracts that violate the prohibition of abuse of dominance are void under contract
law’s general illegality clause.'” However, it raises the question of whether arbitration clauses
whose terms and conditions were drafted by private companies with a dominant position on the
relevant market must also be considered heteronomous and therefore trigger the applicability
of the full spectrum of Article 6 (1) ECHR guarantees, including the right to a public hearing.
If this were the case, arbitration agreements choosing arbitral institutions, the rules of which do
not provide for a right to a public hearing, would have to be deemed null and void due to a vio-
lation of European or domestic competition law. To avoid this consequence, arbitral institutions
would be forced to include a right to a public hearing in their arbitration rules."”® Furthermore,
with a view to arbitration proceedings that are already under way and where one party requests
a public hearing on the ground that the other party had a dominant position on the relevant
market, the arbitral tribunal would seem to have no choice but to grant the request, as a matter
of caution, at least unless the assertion of a dominant position was pulled out of thin air.

6.3.2.Publicity of proceedings as a protection against abuse of dominance?

Applying the Federal Constitutional Court’s ratio in Pechstein to arbitration agreements
imposed by dominant undertakings in commercial relationships seems to find support in the
purpose underlying the principle of publicity of oral hearings. The Federal Constitutional Court
considers this principle to be an essential component of the rule of law, which is intended to pro-
tect the parties from miscarriages of justice. Its objective is to prevent an ‘adjudication in secrecy,
withdrawn from public control) to ensure ‘compliance with formal and substantive law’, and to
guarantee ‘procedural justice in the sense of procedural guarantees for the parties’'”” These con-
siderations are aptly captured by the famous adage of the former US-American Supreme Court
Justice Louis Brandeis: ‘Publicity is justly commended as a remedy for social and industrial
diseases. Sunlight is said to be the best of disinfectants.'”®

6.3.3.Confidentiality does not constitute an abuse of dominance

Nonetheless, it would be a mistake to classify the confidentiality of oral hearings in arbitral pro-
ceedings between dominant undertakings and their customers as an infringement of competi-
tion law. One argument is of a practical nature: Arbitral tribunals are simply not in a position to
determine whether a company has a dominant position in a specific market at a point in time
prior to the oral hearing. Assessing the market power of a company is a complex task that trou-
bles tribunals of any variety, including the public courts. This is particularly true in the European
context, as Article 102 TFEU talks about dominance but does not provide specific require-
ments for a finding of such dominance. In this regard, German competition law is much more
specific, establishing a presumption if the undertaking in question has a market share of at least
40 percent (Section 18 (4) Act against Restraints on Competition). But even here, it remains
crucial to define the respective market in factual and geographic terms,'” which cannot be done
17+ ibid, para S1.

175 cf Section 134 German Civil Code and BGH, 7 March 1989 — KZR 15/87, BGHZ 107, 273, 280 (on termination); BGH,
17 December 2013 — KZR 66/12, BGHZ 199, 289 paras 72, 101 ff = NZKart 2014, 151; Andreas Fuchs, ‘§ 19 GWB’ in Ulrich
Immenga and Ernst-Joachim Mestmicker (eds), Wettbewerbsrecht (6th edn, C.H. Beck 2020) para 38S.

176 cf Riidiger Wilhelmi, ‘Grenzen der fremdbestimmten Schiedsvereinbarung — Konsequenzen der Pechstein-Entscheidung
des BVerfG fiir die Sport- und die Handelsschiedsgerichtsbarkeit’ [2024] SchiedsVZ 1, 1.

177 BVerfG, 3 June 2022 - 1 BvR 2103/16, SchiedsVZ 2022, 296 para 44 (translated).

78 Louis Brandeis, ‘Chapter V” in Other People’s Money and How the Bankers Use It (1914) <www.louisville.edu/law/library/
special-collections/the-louis-d.-brandeis-collection/other-peoples-money-chapter-v> accessed 28 February 2024.

179 Volker Emmerich and Knut Werner Lange, Kartellrecht (15th edn, C.H. Beck 2021) § 9 paras S ff; Walter Frenz, Handbook
of EU Competition Law (Springer 2016) 318 ff; Jochen Gléckner, Kartellrecht (2nd edn, Kohlhammer 2017) paras 464 ff;

Hermann-Josef Bunte and Fabian Stancke, Kartellrecht (4th edn, C.H. Beck 2022) § S paras 11 ff, § 9 paras 10 ff; Jérg Nothdurft,
‘§ 18 GWB’ in Hermann-Josef Bunte (ed), Kartellrecht - Kommentar (14th edn, C.H. Beck 2022) paras 18 ff.
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without conducting an analysis of complex economic data, a task normally performed by the
competition authorities.'® It is therefore unrealistic that an arbitral tribunal would be able to
determine whether one of the parties is a dominant undertaking in the sense of Article 102
TFEU or German competition law in interlocutory proceedings and without an oral hearing.
Atmost, it would be possible for the tribunal to consider and follow an already existing determi-
nation of the competent competition authorities. However, this would not allow for a uniform
and consistent practice in arbitration, as the procedural consequences of an abuse of a dominant
position can hardly depend on whether the competition authorities have already settled the
issue or not. If, however, the mere assertion of an abuse of dominance by one of the parties to the
arbitration were suflicient to necessitate a public hearing, this would certainly mark the end of
commercial arbitration ‘as we knew it’'*!

Secondly, it seems necessary to place the issue of a public oral hearing within a larger legal
context. Arbitral tribunals are not fully autonomous, operating in a sphere of their own. While
the New York Convention of 1958, in its Article II, aims to ensure that arbitration proceedings
are not obstructed or undermined by interventions of the public courts of one jurisdiction or
another, the arbitral award remains subject to court control, as provided for in Article V of the
New York Convention as well as Articles 34 ff UNCITRAL Model Law. More specifically, it is
trite law that the public courts remain authorized to review arbitral awards for potential viola-
tions of public policy (ordre public), Article V (2) (b) New York Convention, Article 34 (2) (b)
(ii), Article 36 (1) (b) (ii) UNCITRAL Model Law.

Not so long ago, issues of competition law were deemed non-arbitrable as the involvement
of the public interest seemed to preclude adjudication by privately appointed judges and in pro-
ceedings that usually remain confidential. In the USA, the judgment in the case of American
Safety Equipment fleshed out competition law as an exclusive domain of the public courts,'®
following the landmark decision of the US Supreme Court in Wilko v Swan, denying the arbitra-
bility of claims under the 1933 Securities Act.'® In Germany, a provision of the domestic anti-
trust act specifically prohibited arbitration agreements that went beyond creating a mere option
to arbitrate. Pursuant to the former Section 91 Act against Restraints on Competition, ousting
the authority of the public courts to the benefit of arbitral tribunals had to be considered invalid.
During the last decades of the 20th century, however, the scepticism vis-a-vis arbitration greatly
diminished and competition law opened up to private adjudication. In the USA, the landmark
case of Mitsubishi Motors v Solar marked the turn of the tide. In Mitsubishi, the Supreme Court
of the United States allowed disputes touching upon issues of competition law to go to arbitra-
tion.'®* The argument, made to the court in Mitsubishi, that the public interest standing behind
competition law justified and required the control by the public courts was accommodated by
reference to annulment and enforcement proceedings. It was enough, the court reasoned, that
the public courts remained authorized to review the outcome of the arbitral proceedings in
the form of the arbitral award. Likewise, the drafters of the bill that brought German arbitra-
tion law in line with the UNCITRAL Model Law repealed Section 91 Act against Restraints on
Competition in reliance on court control over arbitral awards in proceedings for annulment as
well as recognition and enforcement.'*

180 Jochen Glockner, Kartellrecht (2nd edn, Kohlhammer 2017) 485 ff; cf Bernardo Cortese, ‘Part I: General Problems: Goals
and Scope of EU Competition Law — Introductory Notes’ in Bernardo Cortese (ed), EU Competition Law: Between Public and
Private Enforcement (Kluwer Law International 2014) 2; Maria Ioannidou, “Responsive” Remodelling of Competition Law
Enforcement’ (2020) 40 Oxford Journal of Legal Studies 846, 847.

181 Gerhard Wagner, ‘Ende auf Raten?’ FAZ (11 August 2022) 6.

182 American Safety Equipment Corp. v. ].P. Maguire & Co., 391 F.2d 821, 827 (2nd Cir. 1968).

18 Wilko v. Swan, 346 U.S. 427 (1953).

18+ Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614 (1985).

185§ 19 of the Act of 22 December 1997, BGBI I, 3224.
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The judgment of the CJEU in the case of Eco Swiss v Benetton affirmed the arbitrability of
issues involving EU competition law but insisted on an ex-post control of the arbitral award
exercised by the public courts in proceedings for the setting aside or, as the matter may be,
recognition and enforcement of the arbitral award.'® The depth and intensity of this ex-post
review of arbitral awards are not entirely clear as of yet. Within the EU and in non-European
jurisdictions, two approaches compete, one minimalist and one maximalist."” The US Court
of Appeals for the 7th Circuit is a promoter of the minimalist approach, as epitomized by its
judgment in the case of Baxter International, Inc. v Abbott Laboratories.'® The court committed
to a decidedly restrictive standard of review that essentially was limited to making sure that the
arbitrators had been aware that the competition law issues were ‘in the room’” and ‘took cogni-
zance of them’'®’

With a judgment rendered in 2023, the German Federal Court of Justice positioned itself at
the other end of the spectrum, requiring full review of arbitral awards under the lens of compe-
tition law. In a judgment involving the merger of two companies operating quarries, the Court
of Justice held that public courts are not bound by the findings of arbitral tribunals with a view
to issues of competition law."”® Any objections dealing with the breach of competition law must
therefore be heard ‘de novo’ in setting aside and enforcement proceedings. As such proceedings
before the public courts are necessarily held in public,' the right to a public hearing is always
secured. With a view to competition law, the arbitral tribunal thus plays the role of a court of
first instance.

The French Court of Cassation (Cour de cassation), in its own jurisprudence on the public
policy control of arbitral awards, took off with Baxter and landed, if not close to, then within eye-
sight of the German Federal Court of Justice. Initially, in a judgment rendered in 2008, follow-
ing the influential 1st Chamber of the Paris Court of Appeals,'®> the Cour de cassation afforded
the greatest liberty to arbitrators, carefully distinguishing public policy control from a review ‘de
novo’ and drawing the line only where violations of competition law or other provisions involv-
ing public policy were obvious, effective, and specific (flagrante, effective et concréte).'”> However,
in its subsequent jurisprudence, the Cour de cassation stepped back from this ‘minimalist’
approach and no longer insisted that the violation of the ordre public be obvious (flagrante).'**

Whatever the correct measure for court control of public policy may be, one thing seems
clear: To the extent that the public interest requires a more or less thorough review of the arbitral
award, such review is executed by a court of law within ordinary civil proceedings that include a
public oral hearing as a matter of course. If this is so, it is difficult to postulate that the proceed-
ings before the arbitral tribunal must be open to the public as well. Such a proposition would
fly in the face of the liberalization of competition law with a view to arbitral dispute resolution
in the wake of the US Supreme Court’s decision in Mitsubishi v Soler.'> Likewise, the drafters

18 C-126/97 Eco Swiss v Benetton (1 June 1999) paras 36 ff.

17 Jalal E1 Ahdab and Daniel Mainguy, Droit de larbitrage (LexisNexis 2021) paras 1603 ff.

188 Baxter International, Inc. v. Abbott Laboratories, 315 F.3d 829 (7th Cir. 2003).

189 ibid, 832 (7th Cir. 2003).

19 BGH, 27 September 2022 - KZB 75/21, BGHZ 234, 288 paras 14 ff= NJW 2023, 1517; before already: BGH, 25 October
1966 - KZR 7/65, BGHZ 46, 365, 370; BGH, 27 February 1969 - KZR 3/68, NJW 1969, 978.

1 Section 1063 (2) ZPO, Section 169 of the Judiciary Act (Gerichtsverfassungsgesetz — GVG).

192 Paris, 1re Ch. civ.,, 18 November 2004, Rev. crit. DIP 2006, 10 note Bollée — Thalés; on this Luca Radicati di Brozolo,
‘Lillicéité “qui créve les yeux”: critére de contréle des sentences au regard de I'ordre public international (2 propos de Iarrét Thalés
de la Cour d’Appel de Paris)’ [2005] Rev. arb. 529.

195 Cass lre civ., 4 June 2008, Rev. arb. 2008, 473, 475 note Fadlallah; cf also Jalal El Ahdab and Daniel Mainguy, Droit de
l'arbitrage (LexisNexis 2021) para 1607.

194 Cass lre civ., 12 February 2014, Rev. arb. 2014, 391 note Vidal; Jalal E1 Ahdab and Daniel Mainguy, Droit de larbitrage
(LexisNexis 2021) para 1611; on the assertion of corruption, see Paris, 1re Ch. civ,, 4 March 2014, Rev. arb. 2014 955 note
Delanoy.

195 Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, 105 S. Ct. 3346 (1985S).
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of the bill that brought German arbitration law in line with the UNCITRAL Model Law and
repealed Section 91 Act against Restraints on Competition'* did so in reliance on court control
of arbitral awards in proceedings for annulment or recognition and enforcement.'”’

Against this background, an arbitration clause that provides for arbitration proceedings in
accordance with the principles of equal treatment of the parties and fair trial, which is con-
sistently the case if the arbitration agreement, as is common, refers to the arbitration rules of
an established arbitral institution, does not constitute an abuse of dominance in the sense of
European or national competition.'”® In essence, the same arguments that protect rank-and-file
arbitration clauses from invalidation due to a power imbalance between the parties based on the
law of general contract terms'® also apply within the realm of competition law. In other words,
contractual clauses that do not put the customer at an unfair disadvantage do not qualify, in and
of themselves, as an abuse of a dominant position.

6.3.4.Conclusion

The reference of the German Federal Constitutional Court to a ‘power imbalance’ between the
parties to an arbitration agreement might have been read to suggest that the principle of public-
ity of oral hearings will apply whenever one of the parties is a dominant undertaking in the sense
of European or domestic competition law. As it turned out, however, such an interpretation
would amount to a misunderstanding. The ECtHR was more aware of the pitfalls of interpre-
tation than the Federal Constitutional Court and equipped its own judgment with safeguards,
primarily by distinguishing the case of Pechstein from commercial relationships and limiting its
reasoning to cases where the other party would put its ‘economic existence’ at risk if it refused to
consent to the arbitration agreement. Outside the realm of professional sports with its one court
principle,® this is typically not the case.

6.4.Arbitration clauses in merger control commitments

Commitments to the European Commission, offered by the partiestoa merger agreement, are a
common means of addressing competition law concerns without blocking the merger.*' Insofar
as such commitments regulate the conduct of one or both merging parties vis-a-vis third parties,
enforcement remains an important consideration. Without a doubt, the competent competi-
tion authorities, ie the EU Commission and the national competition offices, have the necessary
powers to force a party to the merger to obey the commitments that it has made. But in addition
to such public enforcement, private enforcement remains an option for the third party that is
the victim of a breach of the commitments by the respective merger party and now asks for
an injunction or damages. With a view to such third-party claims, it is standard practice of the
EU Commission to include an arbitration clause in the commitments, referencing the rules on
expedited proceedings of a respected arbitral institution.>*

19§ 19 of the Act of 22 December 1997, BGBI 1, 3224.

7 BT-Drucks. 13/5274, 71; cf Daniel Zimmer, Zulissigkeit und Grenzen schiedsgerichtlicher Entscheidung von
Kartellrechtsstreitigkeiten (Nomos 1991) S3 ff; Gerhard Wagner, Prozessvertrige (Mohr Siebeck 1998) 193 ff.

198 cf Annett Rombach, “The “Pechstein-judgment” of the OLG Miinchen: What Does It Mean for International Sports and
Commercial Arbitration?” [2015] 105, 110 f.

199" See above, 6.2.

20 cf Mariusz Motyka-Mojkowski and Krystyna Kleiner, “The Pechstein Case in Germany: A Review of Sports Arbitration
Clauses in Light of Competition Law’ [2017] Journal of European Competition Law & Practice 457.

21 John Boyce and Anna Lyle-Smythe, ‘Merger Control’ in David Bailey and Laura Elizabeth John (eds), Bellamy & Child
European Union Law of Competition (8th edn, Oxford University Press 2018) 596.

22 Examples: European Commission, Regulation (EEC) No 4064/89 Merger Procedure, Case COMP/M.3280,
Commitments Package, No 12; European Commission, C(2014) 4443 final, Merger Procedure Regulation (EC) 139/2004,
Case M.7018, Annex C, para 120. In detail: Joanna Gavra, ‘Arbitration in the Context of EU Merger Control and Its Interface
with Brussels I Regulation: A New Era for Arbitration in the EU Arena?’ [2010] Global Antitrust Review 72; Manuel Penadés
Fons, ‘Beyond the Prima Facie Effectiveness of Arbitration Commitments in EU Merger Control’ (2012) 49 Common Market L
Rev 1915; Luca G Radicati Di Brozolo, ‘EU Merger Control Commitments and Arbitration: Reti Televisive Italiane v. Sky Italia’
(2013) 29 Arbitration International 223.
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Similar to arbitration clauses in investor-state disputes, the arbitration agreement between the
merger party in the role of the respondent and the third party in the role of the claimant is con-
cluded only when the third party accepts the offer to arbitrate contained in the commitments by
submitting a request for arbitration. However, there is no doubt that this arbitration agreement
is—in a sense—imposed on the litigants because the respondent merger party had to agree to
the arbitration clause in the commitments in order to obtain the approval of the merger by the
Commission, and the third party cannot choose to litigate before the state courts instead.*”
In line with the ECtHR’s case law, arbitration proceedings based on such arbitration provi-
sions in merger control commitments might therefore qualify as ‘involuntary’ Nonetheless, it
is being assumed that the confidentiality of these proceedings must be maintained,*** and the
EU Commission itself publishes the arbitral awards only in a highly redacted and anonymised
form.** This practice can only persist if arbitration proceedings growing out of merger control
commitments are classified as ‘voluntary’ A valid argument in support of this may be that, while
the merger party has no option to negotiate away the arbitration clause, it still remains free to
avoid the commitments, together with the arbitration clause, by walking away from the merger.
In addition, the position of the third party is improved by the arbitration clause in comparison
to what it would be without it, as, in this scenario, the only remedy would be to lodge a com-
plaint with the Commission. It may be argued, therefore, that the benefit of private enforcement
is encumbered with the arbitration clause from the time of its gestation so that the advantage
conferred on the third party is somewhat diminished but continues to exist as an advantage.

6.5.Arbitration proceedings imposed by law

As the jurisprudence of the ECtHR reveals, arbitration imposed by statute does exist in the
national laws of the signatory states to the ECHR, even though it remains a rare exception. In
these instances, the guarantees of Article 6 (1) ECHR must be given full effect as, from the
perspective of the parties, statutory arbitration is clearly involuntary. It seems that the German
lawmakers, at least, have not yet understood the implications of the ECtHR’s jurisprudence, as
in the single case of statutory arbitration that does exist,* the statute refers to arbitration under
the DIS Rules,”” which only provide for confidential proceedings.

6.6.Another view: sports arbitration before the Court of Justice of the European Union

Following the decisions of the ECtHR and the Federal Constitutional Court, the CJEU also had
the opportunity to position itself with a view to sports arbitration.”®® The judgment rendered
on 21 December 2023 does not deal with the right to a public hearing but instead with the
much more far-reaching issue of the general compatibility of CAS arbitration with European
competition law. The underlying dispute concerned the question of whether certain regulations
of (again) the ISU violate the cartel prohibition of Article 101 TFEU and are therefore null and
void. These regulations require organizers of international speed skating competitions to obtain
the prior authorization of the ISU*” and threaten athletes with a ban from ISU competitions if
they have previously participated in competitions that had not received authorization from the

2% Joanna Gavra, ‘Arbitration in the Context of EU Merger Control and Its Interface with Brussels I Regulation: A New Era
For Arbitration in the EU Arena?’ [2010] Global Antitrust Review 72, 81: ‘semi-compulsory nature’

2% cf Manuel Penadés Fons, ‘Beyond the Prima Facie Effectiveness of Arbitration Commitments in EU Merger Control’
(2012) 49 Common Market L Rev 1915, 1936 f.

25 Example: European Commission, C(2014) 4443 final, Merger Procedure Regulation (EC) 139/2004, Case M.7018,
Annex C, para 130.

26 Section 23 (9) of the Packaging Act (Verpackungsgesetz — VerpackG). Its scope of application is limited to disputes under
public procurement law between companies competing for the collection of packaging waste in a certain area.

207 cf Annex 4 of the DIS Arbitration Rules 2018.

208 C-124/21 P International Skating Union v European Commission (21 December 2023).

2% ibid, paras 9 ff.

G20z KelN 0 uo 1senb Aq Z8BEZ18/YO0IEIEAUIGIE/EE0 L0 L/10P/3I0IIE-90UBADE/UOHE.}IGIE/WO0" dNO"OIWUBPEdE//:SARY WO} POpeojumod



Arbitration meets human rights  « 27

ISU.*'® Any disputes between organizers and athletes on the one hand and the ISU on the other
regarding prior authorization of events or the participation of athletes in ISU competitions were
subjected to the exclusive jurisdiction of the CAS.*"

The CJEU followed the European Commission’s position that the objective of these regu-
lations is to restrict competition in the single market so that they are void under Article 101
TFEU.*** According to the court, the design of CAS arbitration, as elaborated in the rules of
arbitration, further deepens this infringement.*"* The major concern of the CJEU was the insuf-
ficient court control over CAS tribunals, as CAS awards cannot be reviewed in a court of law
for their compatibility with European public policy. As the CAS is located in Switzerland and
hence outside of the EU, CAS awards are only subject to setting aside and revision proceedings
before the Swiss Federal Supreme Court.*'* According to the remarkable case law of the latter,
European competition law does not form part of the ‘ordre public international’ of Switzerland.*'®
Furthermore, as the Swiss Federal Supreme Court is not a court of a member state and thus not
entitled to refer questions on the interpretation of EU law to the CJEU in the preliminary refer-
ence procedure pursuant to Article 267 TFEU, the uniform interpretation and correct applica-
tion of EU law cannot be guaranteed.?'® The court emphasized that these concerns are neither
dispelled by the possibility of the national courts of the member states to review CAS awards
incidentally in actions for damages nor by the ability of the national competition authorities to
intervene.?"’

As to the scope of this jurisprudence, the CJEU has expressly clarified that it does not apply
to disputes between sports federations and athletes involving anti-doping violations like the one
between Pechstein and the ISU; as these fall outside the scope of competition law.*'® Disputes
between sports federations about the authorization of competitions and between federations
and athletes about the denial of access to competitions, on the other hand, are certainly covered.
Such disputes may not be resolved by arbitral tribunals seated outside the EUj so that the CAS,
based in Lausanne, is not an option anymore. The consequences of this jurisprudence on other
types of arbitration proceedings taking place outside of the EU are less clear. Are arbitration
clauses in commercial contracts that locate the seat of the arbitration outside the EU invalid
simply because the dispute involves European competition law? Are arbitral tribunals seated
in Switzerland, the UK or another non-EU jurisdiction forced to terminate the proceedings
and leave everything else to the public courts as soon as the respondent raises the competition
law objection?—This would result in an even greater interference with commercial arbitration
than the ECtHR’s and the Federal Constitutional Court’s ‘mere’ insistence on a right to a public
hearing.

Such a far-reaching interpretation of the CJEU’s decision in ISU v European Commission,
which would essentially limit commercial arbitration to EU venues, seems premature. Up to the
present day, the court has repeatedly emphasized that it does not intend to restrict commercial
arbitration*" and that the correct application of EU competition law must and can be guaran-
teed in enforcement proceedings before the courts of the Member States.”® In fact, the same

19 ibid, paras 13 ff.

21 jbid, paras 12, 19.

2 ibid, paras 136 ff.

3 ibid, paras 187 ff.

4 jbid, paras 188 ff.

215 See BGer 8 March 2006, 4P.278/200S.

216 C-124/21 P International Skating Union v European Commission (21 December 2023) paras 9 ff.

7 ibid, paras 200 ff.

8 ibid, paras 189 f.

19 C-284/16 Slovak Republic v Achmea BV (6 March 2018) paras 54 f; C-741/19 Republic of Moldova v Komstroy LLC (2

September 2021) paras S8 f; cf C-109/20 Republic of Poland v PL Holdings Srl (26 October 2021) paras 28 f.
20 C-126/97 Eco Swiss v Benetton (1 June 1999) paras 36 ff.
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public policy control as in annulment proceedings at the place of arbitration is also available
in the context of exequatur proceedings pursuant to Article V (2) (b) New York Convention.
This mechanism is not mentioned in the CJEU’s ISU ruling at all, probably because the deci-
sion of the European Commission, which was the subject matter of the proceedings before
the court, had pointed out that enforcement through the formal mechanism of the New York
Convention is the rare exception in sports-related disputes. CAS awards are not enforced with
the help of public courts and are therefore not subject to exequatur proceedings, simply because
the sports federations can enforce any award in their favour by resorting to their own powers.
Even worse, the standard CAS arbitration clauses imposed by the federations on athletes and
organizers include waivers of the right to seek interim relief from the public courts, too.”*! Such
‘self-enforcement’ of the award by the winning party is simply not feasible in commercial dis-
putes. Here, arbitral awards can be enforced within the EU only after a public court declares
the award enforceable, which requires that the award does not infringe public policy, which it
does if it violates Articles 101, 102 TFEU. And in contrast to an arbitral tribunal, the exequatur
court is authorized to involve the CJEU in the proceedings through the preliminary reference
mechanism of Article 267 TFEU. Thus, in the realm of commercial arbitration, the review of
any arbitral award that shall be enforced within the Union by a public court within the Union is
guaranteed, not only on paper but also on the ground, in the real world. Therefore, commercial
arbitration does not risk undermining the policy considerations behind European competition
law, even if the seat of arbitration is located outside the EU.

7. CONCLUSION: A SPECIAL RULE FOR SPORTS ARBITRATION

The decisions of the ECtHR and the German Federal Constitutional Court on ‘involuntary’
arbitration raise the question of whether power imbalances between the parties that negotiated
such agreements are enough to qualify the arbitration as heteronomous. If so, a broad range of
commercial disputes would fall within the purview of this jurisprudence, necessitating the arbi-
tration proceedings to be open to the public. As confidentiality looms large in what users expect
from arbitration,*** this would be the end of commercial arbitration ‘as we knew it’

Upon closer examination, it turned out that such fears, if not entirely implausible, are unwar-
ranted. Apart from arbitration imposed by statute, the right to a public hearing remains limited
to sports arbitration. Despite the unfortunate reference of the German Federal Constitutional
Court to the ability of one party to unilaterally determine the content of the contract, this was
not intended to create a general right to a public hearing. In the same vein, the ECtHR empha-
sized that Pechstein was faced with a situation in which she could either sign the arbitration
agreement or cease to practice her profession and put her ‘economic existence’ at risk.*** This
goes far beyond the imposition of arbitration clauses known from contracting on the basis of
general business terms. Thus, acceptance based on ‘take it or leave it’ is not enough to trigger the
right to a public hearing, together with the other guarantees of Article 6 (1) ECHR. To continue
the metaphor, what is required is a situation of ‘take it or perish’ In commercial transactions
between businesses, such an extreme situation will typically not occur. The conclusion of a con-
tract incorporating general terms and conditions can therefore not trigger the requirements of
Article 6 (1) ECHR. As it turned out, nothing changes if the arbitration clause is imposed by

2! European Commission, DG Comp, AT.40208, paras 272, 274.

2 White & Case and Queen Mary University of London, 2018 International Arbitration Survey: The Evolution of International
Arbitration (2018) 3, 7; see also Gerhard Wagner, ‘Economic Analysis of Arbitration’ in Stefan Kréll, Andrea K Bjorklund and
Franco Ferrari (eds), Cambridge Compendium of International Commercial and Investment Arbitration (Cambridge University
Press 2023) 1926 ff.

23 of Mutu and Pechstein v Switzerland App nos 40575/10 and 67474/10 (ECtHR, 4 October 2018) para 113.

G20z KelN 0 uo 1senb Aq Z8BEZ18/YO0IEIEAUIGIE/EE0 L0 L/10P/3I0IIE-90UBADE/UOHE.}IGIE/WO0" dNO"OIWUBPEdE//:SARY WO} POpeojumod



Arbitration meets human rights  « 29

a dominant undertaking within the meaning of (European) competition law. The vast majority
of commercial arbitrations can therefore still take place behind closed doors. And despite the
recent jurisprudence of the CJEU on CAS arbitration, with a view to commercial cases the seat
of the arbitral tribunal need not be located within the EU, not even when issues of European
competition law come up. This is good news not only for Switzerland but also for London.
However, only the future will tell whether the floodgates against the ‘publification’ of commer-
cial arbitration will hold even if the sea level of judicial control continues to rise.
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