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Democracy, Equality, and Investment Protection
 In European Trade Policy
I. Introduction
In his autobiography "Dichtung und Wahrheit" Johann Wolfgang v. Goethe looked back to his rich life. He managed to articulate his impressions in such a way that they remained interesting for subsequent readers. A key for this to happen was his insight that the "phenomenon is not delinked from its observer, but tangled with the individuality of the latter"
.
In my speech today, I wish to follow the orientation of the great German writer. Let me please describe and analyse how I have personally looked at the issue of democracy, equality and investment protection in the last five years of European Trade policy. Very consciously, I will share with you my own individual point of view. At the same time, I would like to meet the high academic standards of this prestigious University. Thus, I try my best to present you my thoughts in a scientific way in three steps. 

The first topic focuses on the tension between investment protection and democracy. In his article for the Süddeutsche Zeitung
 journalist Heribert Prantl spoke of a 'hidden coup d'Etat' if the European Union and the US would agree on an investment protection chapter in TTIP. In that case, States would lose their freedom to put constitutional principles into ordinary laws, because investors could punish them with billion-dollar claims. In short terms: Money beats democracy. This fear is echoed, for example, by Alex Flessner, Professor emeritus at this Alma Mater. In a constitutional blog
, he criticised that the vague blanket clause on fair and equitable treatment might lead to foreign domination of the German State with unforeseeable consequences for the budget. This, says Flessner, is in breach of the German constitution. 
The second topic deals with the principle of equality and rule of law. A journalist from Die Zeit, Ms. Petra Pinzler, has warned against a "shadow justice" or "parallel justice in the name of money"
. The lead activist of the organisation Corporate Europe Observatory, Pia Eberhardt, formulates in her policy advice to the Friedrich-Ebert-Stiftung as follows: 

"In the case of the transatlantic Free Trade Agreement, the special actionable rights for multinational companies create risks which cannot be calculated. Already today, half of foreign direct into the US and the EU stems from the other side of the Atlantic. There are several thousands of companies with a US American parent in Europe and vice versa. According to research of the organisation Public Citizen (2013), investor-to-state dispute settlement clauses would grant roughly 75.000 companies either directly or indirectly through subsidiaries the right to attack legislation for the protection of health, environment or labour on both sides of the Atlantic – whatever is more progressive.
"
This line of reasoning has also been taken up in constitutional terms. Prof. Fischer-Lescano from the University of Bremen recently argued in an opinion for "Attac" on CETA, that the introduction of ISDS would be in breach with the monopoly of the State judiciary under Article 92 GG
.

For me, both points are unfounded as a matter of law. However, they raise also important questions to which a political response is needed, which I would like to sketch out in my third point. 
II. Democracy and Investment Protection 
Prof. Pernice, ladies and gentlemen, I am now addressing the first main issue: is an investment protection chapter in a European trade agreement with the US or with Canada infringing on democracy? I think: "No".

1. The democratic legislature is bound by the constitution and international law
Very fundamentally, it should be recalled that every democratic legislature is bound by the constitution and international law. If tomorrow the Bundestag was to enact censorship of newspapers to oppress the opinions of Mr. Prantl of Mrs. Pinzler that would breach the freedom of press under Article 5 of the German Grundgesetz. Even more, the German Constitutional Court could declare such a law being null and void. The same is true for the protection of property under Article 14 GG: Karlsruhe could declare the German law to phase out nuclear energy unconstitutional, but only if it was suffering from formal or substantive shortcomings. That is not in breach of democracy, but the protection of human rights through the judiciary.    
Is there any difference, when we talk about international legal obligations? Only partially. The German Constitution empowers Germany since its origins to conclude international treaties. Important treaties need to be ratified by Parliament under Article 59 (2) GG. If the legislature has given its approval, he becomes bound in future by the international norm. Let us have a look at the European Convention on Human Rights: Germany may not violate the human rights guarantees laid down in the Convention, including the protection of property. If it does, the European Court of Human Rights may determine that there is a breach and order compensation. In the area of free speech, it has done so, for example, in the famous case of Caroline of Monaco v. Germany. 
Structurally, the same applies to investment protection: in numerous bilateral treaties, the German legislature has agreed to grant certain rights to foreign investors. Such rights can be enforced by international arbitration courts if a German measure violates the standard. 
So, the principle in all these cases is the same: if the international obligation is created in a constitutional manner, its enforcement through an international court cannot become unconstitutional. Besides, the international court could only find compensation but never annul a German law or administrative act. Consequently, whoever thinks that the introduction of international investment protection is not constitutional he/she negates a fundamental pillar of German constitutional law, namely the ability of Germany to participate in international legal relations and to take on international commitments. 
2. Budgetory Sovereignty is not infringed 
Second, I am not convinced by the reasoning that the unforeseeable number of future claims would limit the budgetary powers of the democratic legislature. Do you recall the figure of Mrs. Eberhard? 75.000 new potential claimants! This, however, overlooks two legal principles. 
Already today, every State governed by the rule of law promises to all people subject to its jurisdiction that illegal State behaviour can trigger compensation claims. In Germany, you can find this principle in Article 34 GG: this norm gives today potentially 80 million persons the right to bring claims against German to either defend themselves or ask for compensation when they are victim of State injustice!
And specifically in the area of investment protection, there are already to today over 130 treaties with third States which can trigger such a scenario. Only the German-Chinese investment treaty of 2003 alone has a potential that goes far beyond the currently 900 Chinese companies active in Germany
. In none of these cases was there any serious objection that the Bundestag could not ratify such a treaty, as it would endanger the German budget by unforeseeable claims. 
3. The EU investment standards are not blanket clauses 
That leads me to the third point. Prof. Flessner has criticised a vague blanket clause. Possibly, he had a formulation in mind which we find in the German Model BIT of 2008. Artikel 2 (2) thereof reads:
"Each Contracting Party shall in its territory in every case accord investments by investors of the other Contracting Party fair and equitable treatment as well as full protection under this treaty". 
The wording "fair and equitable" is indeed not further clarified in the text. A similar general clause you may, though, find in German law. According to § 242 of the Civil Code contracts shall be interpreted in good faith (nach "Treu und Glauben"). Moreover, the German Bundestag – irrespective of its political majorities – has always ratified this standard clause in German BITs. The already mentioned agreement with China uses identical wording in Article 3 (1) and was not objected to by the Social Democrat Minister of Justice, Mrs. Zypries, who was then in office. 
Today, however, many representatives of the German Ministry of Economy led by Vice-Chancellor Gabriel seem to have problems with such wording. In how far this will have an effect on the German Model BIT, I cannot say. In any case, such criticism cannot be directed against the EU. I have made sure that the FET standard has become much more precise. To quote Article X.9 (2) in the EU Free Trade Agreement with Canada (CETA):
"A Party breaches the obligation of fair and equitable treatment (…) where a measure or series of measures constitutes:

Denial of justice in criminal, civil or administrative proceedings;

Fundamental breach of due process, including a fundamental breach of transparency, in judicial and administrative proceedings;

Manifest arbitrariness;

Targeted discrimination on manifestly wrongful grounds, such as gender, race or religious belief; abusive treatment of investors, such as coercion, duress and harassment; or

A breach of any further elements of the fair and equitable treatment obligation adopted by the Parties (…)."
We are dealing with fundamental principles of the rule of law. I cannot discern anything hostile to democracy in here. 
In addition, the EU has brought out the details of legitimate expectations. Article X.9 (4) CETA says this:
"When applying the above fair and equitable treatment obligation, a tribunal may take into account whether a Party made a specific representation to an investor to induce a covered agreement that created a legitimate expectation, and upon which the investor relied in deciding to make or maintain the covered investment, but that the Party subsequently frustrated."
In contrast to what the top-candidate of the Greens has disseminated during the election campaign for the European Parliament
, such a clause does not protect expectations to gain profits and grant compensation if those are frustrated. Rather, the provision says that the investor may trust that a government keeps its specific promises. The principle of "pacta sunt servanda", it seems to me, should not raise any constitutional doubts. 
The same can also be said when looking at the definition of indirect expropriation. I will refrain from going into details due to lack of time. However, it should be sufficient to quote from an opinion of Dr. Schill of the Max-Planck-Institute for International Law in Heidelberg, written for the Ministry of Economy: "Because the threshold of illegality for legislative action is higher under CETA than under national law, the liability risk is limited"
. 

In other words: Also in the field of expropriation there is nothing in CETA which would reduce the space of the democratic legislature more than under the German constitution. 
4. Interim result
Let me thus present my first interim result: As ist long-standing practice has shown, Germany can take on international obligations in the field of investment without infringing democratic principles. Criticism on the precise wording of such standards should be done as a matter of legal policy. At EU level we have already gone an important step forward by defining the standards in more precise terms so as to protect the State's rights to regulate in a non-discriminatory manner. The principle of democracy is fully maintained.
III. Equality and investment protection 
Prof. Pernice, ladies and gentlemen, let me now deal with the second main theme: does investment arbitration breach equality since investors receive extra rights and undermine domestic justice? I consider that also this reproach is legally not correct. 
1. Investment claims are based on the international law prinicple of reciprocity 
The starting point of the critique is factually accurate: yes, the foreign investor can bring a claim before an international tribunal, whereas the domestic company cannot. The Swedish company Vattenfall can sue Germany on the basis of the Energy-Charter Treaty, but not its three German competitors. Hence, there are indeed additional rights for foreign investors. 
However, in return German investors receive the same additional rights with respect to the other Contracting Party. If Sweden was to restrict rights of German companies, these could sue Sweden, but not national Swedish companies. In other words: equality is re-established through reciprocity. 
Such a mechanism is nothing new, but well-known under European law. Foreigners from EU countries can rely on EU fundamental freedoms v. Germany, but not domestic Germans. Such 'reverse discrimination' is accepted under the German constitution. I can thus not see a breach of equality when States grant reciprocal rights to the nationals of the other side. If the thesis of anti-constitutional inequality was correct, Germany could never have become a member of the European Union. 
2. Investment claims do not privilege multinational companies 

Investment claims are neither restricted to multinational companies as sometimes insinuated in the expression "Konzernjustiz". Rather, the rights belong to 'investors', which can also covers individuals or specialised untertakings. Until 2012, Germans have brought 27 ISDS cases world wide
 – and among them is a case from the utilities company in Gelsenkirchen called Gelsenwasser because of a failed drinking water project in Algeria or the case of the Augsburg based construction company, Walter Bau, whose investment into a toll highway in Bangkok got frustrated.
 There is also the famous case of Micula v. Romania, in which two brothers sued the Easter European country, because it withdrew certain investment incentives during its EU-accession process. Leaving apart the substance of the case, it shows very clearly that we are not talking about legal privileges for multinational companies. 
The only correct point seems to me that multinationals may have more financial means and internal know-how to bring ISDS cases than others. This advantage, though, applies also to other areas of the law as it follows from the scale of a big company. But it has nothing to do with the structure of international investment arbitration. 
3. Investment claims do not undermine domestic justice 
Finally, a word on the relationship between international investment arbitration and domestic justice. According to Fischer-Lescano's opinion, Article 92 of the German Grundgesetz prohibits to establish arbitration courts for administrative disputes because that would infringe the autonomy of German courts. That view overlooks that no international arbitration tribunal would substitute itself to a national Court to apply German law. Rather, the arbitration courts are competent to verify whether a German measure is in compliance with Germany's international obligations – and that is evidently covered by the Grundgesetz. 
Why could creating such an additional international enforcement mechanism make sense? First, there may be cases in which the domestic judge simply does not apply international law. For example in the United States, international law is not directly applicable. It needs to be incorporated into the US legal system by the legislature. If such transformation does not occur, investment protection under TTIP would become dead letter before American courts! Second, there can be situations, where a judge may apply international law, but would not bring in the necessary knowledge and expertise.  Why did we establish international bodies for these special areas? The European Court of Human Rights in Strasburg watches over the correct application of human rights, the International Tribunal in Hamburg looks after the law of the sea, the WTO Panels in Geneva enforces trade law. The same can be said for investment cases: if there is a dispute between an investor and a state, the expertise on the applicable law lies more with international arbiters than with domestic administrative judges. In my opinion, we are thus not undermining domestic justice, but rather creating a reasonable division of labour for specialised cases: the domestic judge applies in principle domestic law and the international arbiter applies in principle international law. 

4. International investment arbitration must abide by rule of law principles 
Whereas the allegations of 'parallel justice' or 'Konzernjustiz' need to rejected, there is one issue which gives indeed rise to concern. I am referring to the topic which is sometimes called 'secret justice' or 'shadow justice'. This is a weak point of investment tribunals. Currently, they are only open to the public if both sides agree to that. Moreover, the composition of arbitrators may change case-by-case. It is hence not excluded that the same person can be nominated in one case by the investor and in another case by the respondent State. 
In the EU Commission we have closely looked at this practice and come to the conclusion that we must improve it. For this reason, CETA makes a reference to the United Nations arbitration rules, to which the European Union itself has contributed. These UNCITRAL rules stipulate that investment arbitration needs to take place in public. I think this is an important reform and it seems to be in line with President Juncker's commitment before the European Parliament in his speech of 24 October 2014 saying
: 
In the agreement that my Commission will eventually submit to this House for approval there will be nothing that limits for the parties the access to national courts or that will allow secret courts to have the final say in disputes between investors and States.

Moreover, a Code of Codex for arbitrators prevents conflicts of interests. Amicus-Curiae submissions shall be possible, which is at least equivalent to third-party participation before national courts. If an arbitration award was to deviate in its interpretation significantly from the view of both Parties, they could enact a binding interpretation for future cases. And Canada and the EU could agree to establish an appeals instance. 
5. Interim Result 

This brings me to my second interim result: The establishment of investment tribunals to enforce investment claims in both parties is not contrary to the principle of equality. At the same time, investment arbitration must abide by the rule of law. The European Union has displayed great efforts to overcome certain weaknesses of the present system. Because we are dealing with an important value in our society: trust in justice which needs to be possible. I consider that investment arbitration under CETA, endowed with additional rule of law guarantees, deserves such trust. 
IV. The Reform of international Investment Protection 
Prof. Pernice, ladies and gentlemen. I would now like to switch from the legal to the political part in my speech. Investment chapters in EU Agreements are compatible with the constitution, but are they politically useful? Do we need them everywhere or only in some parts of the world? And which options does European Trade Policy have in this regard? As you know, the Commission has made a public consultation on investment protection in TTIP. According to some preliminary results, we have observed the largest mobilisation in Germany, where representatives of all areas of civil society have provided views. Out of roughly 150.000 replies almost 145.000 were submitted in a coordinated manner through specific campaigns launched by NGO. The remaining ones, not using prepared templates came from individual citizens, academics, business organisations, companies and trade unions. While the former perceive ISDS as a threat to democracy and public finance, the opinions voiced through individual submissions are either supportive or sceptical about the system. I am happy to see that detailed proposals on providing greater clarity for the substantive standards and on better enforcement rules were made in this context.
My esteemed successor, Mrs. Malmström, will draw her political conclusions from the consultation and I do not wish to pre-empt this debate. 

However, what I like to do is to juxtapose to possible ways for the future. The first one is this: We give up on a European investment policy, in any case when dealing with mature countries governed by the rule of law. This seems to be the favoured option of some governments. Also the Social Democrats in the European Parliament go into this direction. 
The second way goes like this: We continue on our reform path and try developing an international investment regime that can become acceptable worldwide irrespective of the level of development of a country. That was to date the conviction of the European Commission and the vast majority of EU governments expressed as recently as in the Trade Council in October in Rome. In the political spectrum, most proponents for this way stand in the liberal or conservative camp. Let me explain to you why I also support the latter way. 
1. Abolishing European Investment Policy will lead back to national BITs
The opponents of CETA and TTIP want to make us believe that the refusal of an investment chapter in an EU Agreement would save us from the perceived threats. That idea is, if at all, only half true. If there was no investment chapter in CETA or TTIP, the bilateral agreements of certain Member States would of course remain in force! In the case of TTIP, this means that nine investment protection agreements between the US and Eastern European States would continue. They follow the old template, i.e. without reforms as to the wording of the standards and procedural improvements for more transparency. In other words: if Germany was to reject CETA because of investment protection, it would avoid new international commitments for itself, which it might not like. But it would leave at the same time Poland and the Czech Republic alone, whose old BITs with the US would not be replaced by a reformed EU text. European solidarity, for which European social democrats often speak out, looks differently. Moreover, the Council could only delete ISDS from the negotiation mandate for the Commission by unanimity. Given the recent exchanges on the topic between Ministers, I do not see this as a realistic option. 
2. The distinction between mature countries governed by the rule of law and weak developing countries is not convincing 
In particular in Germany, I have often heard the argument that investment treaties between mature OECD countries are not necessary, as domestic law would essentially offer the same guarantees. I am not convinced, though. 
First, Germany itself has not acted according to this logic. Out of the mentioned 27 German ISDS claims, five are directed against the Czech Republic, two against Poland and one each against Portugal and Slovakia. Are these EU-countries not governed by the rule of law? Do German courts not recognise an arrest warrant issued by their courts? And did Germany not ratify the Energy Charter Treaty which allows all EU Member States to sue Germany already today in the energy sector? Is the Swedish company Vattenfall located in a developing country? As long as Germany maintains its BITs with Eastern European EU States and as long as it is party to the Energy Charter Treaty, this argument has little force. 
It seems to me that, rather to the contrary and much to my chargrin, EU Member States do not trust the courts of each other for investment related matters. Not only Germany is active in intra-EU disputes: there are 40 such cases from involving different EU investors as claimants and a couple of EU Member States as respondent altogether! So, how can we expect that our partners, such as Canada and the United States should have more trust in our domestic judicial system than ourselves?

But also theoretically, I find the argument problematic. In reality, it means the following: we tell a developing country that it should give us Europeans investment protection in order to limit rule of law risks there. But among OECD countries such protection becomes a luxury on which you can live without. Why? If investment protection is in itself balanced, then it does not create any danger for a rule of law country! Rather, especially rule of law countries can web a net of additional international guarantees that provide protection for cases of manifest State arbitrariness! The same point is valid for human rights: with the exception of some supporters of absolute State sovereignty nobody has named the European Convention on Human Rights to be 'superfluous', as Germany itself protects human rights sufficiently itself.  
3.  A balanced investment protection contributes to the further legalisation of international relations worldwide 
That is why the other way is much more appealing to me. Irrespective of the state of development of a country, we must push values of good governance and rule of law with respect to the treatment of foreign investors worldwide. With a balanced approach we can establish an international system which is not luxury, but which contributes to the further legalisation of international relations. In my view, that necessitates the clarification of standards the rule of law improvements in arbitration procedures. But we can also go one step further and establish in international investment treaties elements that relate to sustainable development. I am thinking of mentioning the 'corporate social responsibility' of companies or the principle, that States should not lower their labour, environmental or social standards to attract investments. In other words: in particular the European trade agreements can go further than just treating the dimension of investment protection. 
V. Schluss 
Prof. Pernice, ladies and gentlemen, I am coming to my conclusion. 
I have tried to show that democracy, equality and investment protection are compatible from a legal point of view. At the same time, there are legitimate questions with respect to the existing system of international investment agreements which call for a political reply. I am convinced that returning to the old Member State BITs is not an option. Also the division of the world into a zone where BITs are important and a zone where they are not, does not convince me. I am rather taking the view that we now have in Europa possibility to reform the international system of investment protection. Precise standards and transparent procedures with rule of law guarantees are part of this reform agenda as well as other mechanisms which foster sustainable development worldwide. We have the chance to influence globalisation in line with our values. We must only use it! 
And herewith I would like to close the circle to Goethe. He invites all of us to "hear at least a small song, to read a good poem, to look at a nice painting and – if possible – to talk a few sensible words". I hope to have followed his wisdom today with a visit to the National Gallery and this speech at Humboldt-University at least a little bit. Thank you for your attention!
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