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CHAPTER 8
A Tentative Survey of the Innovations of the

Constitution for Europe that Might Impact Upon
National Constitutional Law

Philipp STEINBERG

Résumé en français : Essai de synthèse des innovations de la Constitution
pour l’Europe susceptibles d’affecter le droit constitutionnel national.

L’on peut distinguer deux types d’influences du projet de Constitution pour
l’Europe sur le droit constitutionnel national. Parfois la Constitution européenne intègre
les constitutions nationales dans son “programme”. Dans ce cas, les ordres constitutionnels
nationaux reçoivent certains droits ou se voient imposer certains devoirs par la Constitu-
tion pour l’Europe. Plus souvent toutefois, comme tente de le montrer ce chapitre, l’effet de
la Constitution pour l’Europe est plutôt de nature indirecte : elle fixe des objectifs à
atteindre sans exercer d’influence directe sur le droit constitutionnel national.

Du fait du système d’attribution des compétences, et en particulier de la « clause
de sécurité structurelle » la constitution économique des États est moins prédéterminée par
les choix constitutionnels européens. Le système d’alerte précoce pourrait créer la nécessité
d’accentuer plus clairement le rôle européen des parlements dans les constitutions nationa-
les. Du fait de l’absence de voie de recours spécifique à la protection juridictionnelle des
droits fondamentaux dans l’UE, les cours constitutionnelles et les constitutions nationales
devront garantir qu’une question préjudicielle sera toujours adressée à la Cour de Justice
européenne en cas d’atteinte aux droits fondamentaux. L’intégration de la Charte des
droits fondamentaux dans la Constitution pour l’Europe pourrait conduire à une conver-
gence entre les protections nationales et européenne des droits fondamentaux. Du fait de
l’importance croissante du niveau européen, les constitutions nationales devraient être révi-
sées afin d’inclure des dispositions relatives à la nomination aux fonctions officielles de
l’Union (Commissaires, juges, etc.).

*
Introduction

The European Constitution is in the making –  in fact, on July 10,
2003, the European Convention presented a proposal for a new
“Constitution for Europe”. Because of this –  it was unthinkable to speak of
a European Constitution until a few years ago – the question of the
relationship between national constitutional law and European constitutional
law is reemerging as a topic of political and scientific interest. Indeed,
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countless studies focusing on this relationship have been carried out1. In this
chapter, we will show that their findings are also still relevant for the analysis
of the new European multilevel system of governance. However, certain
findings stressing the cooperative nature, between the national and the
European Constitutions, are strengthened by the Constitution for Europe.
This is due to the fact that – as will be argued in this chapter – in spite of
certain innovations that have a “positive” influence on national
constitutional law because something truly “new” has been created at
European level, the main repercussion of the Constitution for Europe on
national constitutional law is of an encouraging nature. It leaves room for
national innovations in order to compensate for – or supplement goals and
standards set by the European Constitution.

The tasks which were set forth in the Laeken declaration2 – a better
division of competences, an easier and more “user-friendly” presentation of
primary law, a clarification of the future role of the Charter of Fundamental
Rights (CFR) and a strengthening of the role of national Parliaments – have
been broadly achieved. The incorporation of the CFR may be characterised
as a full-scale positive innovation at the European level, possibly entailing
necessary adjustments of the procedural and material aspects of national
human rights protection. In the same way, national Parliaments are given a
more prominent role, thereby recognising and strengthening their
“European role”3. However, these tasks have been carried out rather
cautiously, leaving it to the member states to react to European innovations.
This was partly the result of a political compromise and partly a process
fuelled by the fact that the members of the Convention realised that certain
tasks set out by the Laeken declaration had to be undertaken on the national
level. In this respect, especially the “early warning mechanism” might have
repercussions for national constitutional law. The fact that a protocol spells
out that national constitutions have to provide for adequate means for
parliamentary involvement might already be labelled an innovation.

Therefore, the Constitution for Europe as an ingredient of the
European multilevel constitutional system leaves room for national
Constitutions to take advantage and meet the challenges set by the offers –
or invitations made by – the Constitution for Europe. This is what we mean
by an ‘encouraging role’. However this can only be considered truly
innovative for national constitutional law if one accepts that the European
and national Constitutions together form a system of multilevel governance
in the European Union, the new European constitutional document being
only one part of it. This chapter will start by quickly explaining this concept.
Taking the tasks set out in the Laeken declaration as a starting point, the
chapter will then survey some of the innovations of the new European
constitutional document and their repercussions on national Constitutional
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law. It will furthermore be argued that the role of “encouragement”
dominates. The chapter will focus on the first and second parts of the
constitution, elaborating on the third part only when necessary.

Multilevel constitutionalism in the European Union

In undertaking a survey of the innovations introduced by the
Constitution for Europe that might impact upon national constitutions, it
seems helpful to quickly explain what kind of influences or impacts may be
conceptualised. For some time now, an ongoing process has been observed,
described as the “Europeanisation” of national law, e.g. private,
constitutional, administrative and even criminal law. The debate in
constitutional law traditionally focuses on the question how European
integration influences the way member states and citizens ‘transfer
sovereignty’, the relationship of national (constitutional) courts to the
European courts, the question of the protection of fundamental rights and
the general influence of European law on the organisation of the member
states, and the question of how the principles of direct effect and supremacy
can be integrated into concepts of constitutional law4. In this respect it
seems unlikely that the Constitution for Europe will alter the situation
considerably, even though the primacy of European law will now be clearly
established (Art. 10). Certain aspects, however, will be discussed in a
different way, especially the protection of fundamental rights. Criticisms of
the “democratic deficit” of the Union5 might be softened because the
European Parliament has been given considerably more power.

There is some evidence that certain features that already may be
detected in today’s constitutional architecture will be more clearly
accentuated by the Constitution for Europe. This concerns certain
characteristics that are connected to the concept of multilevel
constitutionalism6. Very briefly, according to this concept, national and
European constitutions can no longer be considered individually, but rather
are in many ways intertwined. Even if the exact degree of this intertwining is
open to debate7, and even if speaking of a ‘single legal order’8 might go too
far, at least two elements of this theory are considered to be important for
the topic of this chapter. First, it is important to realise that every revision of
the European Treaties, which the Court correctly calls the “constitutional
Charter of a Community based on the rule of law”9, entails an implicit or
explicit modification of national constitutions. Although originally
autonomous, both institutional levels by now strongly depend upon each
other. National courts, Parliaments and executives cannot any longer be
labelled as purely “national”. In the same vein, member states have to rely
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on and operate through the European Institutions in order to pursue a
policy in a given area10 and promote the “European general interest”, of
which matters of national general interest are a part11. As a consequence, the
implications of the Constitution for Europe might be twofold. First, they
might have a direct positive influence  when they integrate national
(constitutional) law in their ‘programme’12. Second, there is an indirect,
encouraging impact when the Constitution for Europe does not provide for
a particular arrangement in an area that may be identified as important for
the European constitutional multilevel system. Here it sometimes might also
be necessary to include explicit references to ‘European affairs’ in national
constitutions, as has already happened in some cases. However, the new
Constitution for Europe intensifies the need for such steps.

Innovations of the Constitution for Europe –
Delimitation of competences

A BRIEF SURVEY OF THE NEW SYSTEM OF COMPETENCE

ALLOCATION

One of the major concerns voiced in the Laeken declaration related
to the need for a better division of competences between the European and
national levels13. Especially in Germany fears were frequently expressed that
there would be a “creeping” accumulation of EU competences to the
detriment of national spheres of competences. The German Länder pressed
especially – and are still pressing –  for a “clear” competence catalogue,
modelled on the German Basic Law. Furthermore, there were calls to
abolish the “catch all” provisions dealing with the establishment of the
common market and Art. 308 EC, which gives the Community the
competences necessary to attain its objectives. Examples given of the
Union’s abuse of competences were never very frequent, but certain
environmental directives, the equal-access directive as interpreted by the
ECJ14 and the Lomé agreements, which would not respect the right to
property recognised by the European Community, are generally cited15.
Therefore, Erwin Teufel, representative of the Federal Council (Bundesrat) at
the Convention, expressed his delight at the fact that the Praesidium had
proposed a system distinguishing between exclusive, shared, and supporting
competences16. This allocation of competences indeed matches very closely
the system enshrined in the German Basic Law. Furthermore, the Union is
to coordinate the economic policies of the member states ; however, the
general outline given in Arts. 9 to 16 is rather imprecise and needs
refinement in the third part of the constitution. Agriculture and fisheries, for
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instance, are named as shared competences in the same way as  social policy
and health care. At least according to today’s system of competences, there
is hardly any space left for national agricultural policy within the ambit of the
common agricultural policy (CAP). On the other hand, public health is
excluded from any harmonisation (art. 152 para. 4 lit. c TEC) at the
European level. It also seems interesting that, whereas there is a shared
competence for the common market, the concept of the internal market –
Art. 94 TEC – had found an entry into the constitutional treaty only quite
late in the process (in the June version of Art. 12), whereas the expression
“common market” is abandoned in the final version. Considering the
ongoing uncertainty of the definition and difference between the two
concepts17, this seems to be a laudable simplification of the Treaty.

Attempts to achieve a more clear-cut delimitation of competences
can also be found in Art. 5 para. 1 of the proposed Constitution. This
Article, which responds to proposals made by Erwin Teufel18 amongst
others, aims at the “respect” of the national identities of the member states,
and may be called the “structural security clause”. This clause provides that
“The Union shall respect the national identities of its Member States,
inherent in their fundamental structures, political and constitutional,
inclusive of regional and local self-government. It shall respect their essential
State functions, including those for ensuring the territorial integrity of the
State, and for maintaining law and order and safeguarding internal security”.

On the other hand the “flexibility clause” (art. 308 TEC, art. 17 of
the Constitution) will be maintained, in a slightly more restrictive
formulation.

POSSIBLE CONSEQUENCES FOR NATIONAL CONSTITUTIONS

It appears from this from this brief survey that possible
consequences for national constitutional law are at least twofold. First,
member states might have more freedom to organise and apply their
(economic) constitutions due to clearer positive and negative competence
rules. Second, the constitutional role of national Parliaments might be
strengthened due to their role in the procedural mechanisms for the
safeguard of competences.

Towards greater economic flexibility for member states?
A growing consensus seems to be developing that especially

European competition law – the current Art. 81 TEC et seq. – and free
movement rules should not encroach excessively upon certain developed
national institutions and upon structural particularities of member states.
This problem is of particular relevance in areas where there are no, or only
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weak community competences. Recent very controversial cases concerning
access to social security benefits,  student grants, and health care services,
illustrate this problem19. In those cases, the free movement rules and the
principle of non-discrimination in conjunction with the provision
concerning Union citizenship were applied in such a way as to grant Union
citizens the desired benefits20. This jurisprudence, although very positive
indeed for the individual citizen, is problematic because there is no
possibility of harmonisation in the field of social security as yet, (see Art. 137
para. 2 lit. a TEC in conjunction with lit. b)21. The Court of course has
repeatedly held that in areas where Member States retain competence, they
must nevertheless comply with Community law when exercising those
powers22. This is to be supported  if only for practical considerations : it is
sometimes extremely difficult to determine if there is a community
competence or not.23 On the other hand, areas exempted from community
competences should no longer be subjected only to negative integration
through the application of competition or free movement rules24. However,
this has been happening very frequently, inducing the feeling that there is a
steady transfer of competences to the Community. Fritz Scharpf has
explained this transfer mechanism very neatly:

“But, as was true of dental care abroad, retail price maintenance for
books, public transport, or publicly owned banks, the only thing that stands
between the Scandinavian welfare state and the market is not a vote in the
Council of Ministers or in the European Parliament, but merely the initiation
of treaty infringement proceedings by the Commission or legal action by
potential private competitors before a national court that is then referred to
the European Court of Justice for a preliminary opinion”25.

Therefore by clearly delimiting the positive competences of the
Union, by clarifying its competences, and by introducing a “structural
security clause” (Art. 5 para. 1), two goals might be reached at the same
time: greater predictability as to the possibility of positive integration whilst
maintaining – or re-conquering – national margins of manoeuvre for
national policies in the fields exempted from community competences. A
very controversial and relevant area in this regard is the debate about
services of general (economic) interest26, which are very frequently run by
local authorities. In conjunction with art. 16 TEC, which is being maintained
and even reinforced in the Constitution (see Art. III-6), this new formulation
of competences might give additional legal security to the national
organisation of these services. Once again, the repercussion for national
constitutions is of a rather indirect nature. However, since the doctrine of a
European Economic Constitution27 imposing a one-dimensional economic
concept upon member states has once again been rejected by the
Constitution for Europe, member states may structure their respective
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economic constitutions28 more freely, although they will of course have to
respect the general rules including those on free movement and competition.
In certain areas, however, which are being detailed in the Constitution, these
rules will have to be balanced with national measures aiming at guaranteeing
certain services.

Procedural safeguards for competences
From the point of view of national constitutional law, the question

of procedural safeguards/mechanisms to supervise the decided distribution
of competences seems particularly important. Because of the envisaged
“early warning mechanism”, as well as possible legal action, national
constitutions might have to review clauses on national Parliaments with
regard to their European role29. Once again, changes in the Constitution for
Europe are rather moderate. Early proposals for the creation of new
institutions to control subsidiarity, giving national Parliaments a stronger
role by installing a Committee for subsidiarity composed of national and
European Members of Parliaments, were not pursued30. However, national
Parliaments are now given a more prominent role, although most proposed
prerogatives are of a rather informal nature. According to the Protocol on
the application of the principles of subsidiarity and proportionality, after a
legislative proposal, national Parliaments may send a reasoned opinion to the
Commission stating why the proposal in question does not comply with the
principle of subsidiarity. Where at least one third of national Parliaments
(one quarter in the field of freedom, security and justice) issue reasoned
opinions on the Commission proposal's non-compliance with the principle
of subsidiarity, the Commission must review its proposal. According to the
protocol,  the Court of Justice would have jurisdiction to hear actions
brought by Member States under Art. III-270 of the Constitution, on
grounds of infringement of the principle of subsidiarity, where appropriate
at the request of their national Parliaments, in accordance with their respective
constitutional rules. Here, national constitutions might have to be amended in
order to provide national Parliaments with the possibility of imposing their
will on their governments. Therefore, this innovation might have a
substantial impact on national constitutions. In general, national Parliaments
will have to consider themselves more as “European Parliaments”31,
devoting more attention and time to the transmitted European proposals.
This would correspond to a working system of European multilevel
constitutionalism. However, one has to clearly acknowledge the limitations
of this system. Most Parliaments have created specialised European affairs
committees. For them, it is impossible to oversee the influx of new
European law proposals. Of course, specialised committees could – and
should – also be involved. In order to really have a say, they have to abide by
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the timetable set at the European level. This runs contrary to the “normal”
parliamentary proceedings32. Therefore, it is unlikely that the altered
prerogatives of national Parliaments will have an immediate effect.
Nonetheless, national constitutions have to provide the framework for
effective involvement of the Parliaments, thereby setting the scene for a
political supervision of subsidiarity.

Innovations of the Constitution for Europe –
Inclusion of the Charter of fundamental rights

The Charter of fundamental rights (CFR) is being incorporated
into the Constitution for Europe as part II. The incorporation of the
Charter can itself be considered an innovation, especially because it contains
numerous “second” (social) and “third generation” (ecological) rights.
Furthermore, it guarantees certain “first generation rights” in areas without
community competences. To name just a few, the Charter contains
provisions on the right to the integrity of the person, the prohibition of
torture and inhuman or degrading treatment or punishment, the prohibition
of slavery and forced labour, the right to marry and the right to found a
family, the right to education (art II-14), the “Freedom to choose an
occupation and right to engage in work”, the right to asylum, the right of
collective bargaining and action as well as the recognition and respect for the
entitlement to social security benefits and social services (art. II-34) and the
right of access to preventive health care (art. II-35). Most of these rights are
either innovative and/or do not correspond to a Union competence.
However it is not that easy to highlight innovations for national constitutions.
In some cases, effects may nevertheless be detected. The right to asylum has
to be taken into consideration when the Union is framing its common policy
on asylum, immigration and external border control  according to Art. III-
158. Once adopted33, these EU measures are subject to the principles of
supremacy and direct effect over national constitutional law. Therefore,
national constitutions cannot abolish or substantively curtail the right to
asylum. This might have a real effect for national constitutions in countries
where this right is heavily debated such as in Germany34. This being said, the
CFR might more widely affect national constitutions.

TOWARDS CONVERGENCE OF NATIONAL AND EUROPEAN

FUNDAMENTAL RIGHTS PROTECTION?

Commentators35, as well as the final report of working group II36

have been constantly emphasising that the inclusion of the Charter should
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not lead to an increase in the Union’s competences, an assertion also found
in the Charter itself (Art. 51 para. 2). In order to make this absolutely clear,
the final report of working group II suggests inter alia amending Art. 51 para.
1 by “respecting the limits of the powers of the Union as conferred on it by
other parts of [this Treaty / the Constitutional treaty." This amendment was
accepted by the Convention – in a slightly modified version. However, in
spite of these limitations on the Union itself, the extension of guaranteed
rights beyond the Union’s competences makes sense because although the
Union's competences are limited, it has to respect all fundamental rights wherever
it acts and must also therefore avoid indirect interference with such
fundamental rights over which it would not have the competence to
legislate37. Therefore, these rights may also be classified as ‘negative
competences’,38 leaving room for national policy-making in these areas.
Existing jurisprudence in which the ECJ exempted certain national rules
(mostly compulsory pension funds) from the reach of the Union’s
competition law, referring to the Union’s attachment to certain social
objectives strongly underscores this argument39. Furthermore, possible future
Union competences need to take them into consideration40.

The question still remains whether the incorporation of the CFR
into the Constitution for Europe will have any effect on national
constitutional law, especially concerning the protection of fundamental
rights. One important and very controversial question is certainly related to
the meaning of the “implementation of EU law” by the member states.
Commonly, three situations where this is the case are named – the
implementation of community law stricto sensu, the transposition of
directives, and other areas arguably within the scope of community law,
especially national measures seeking justification under an exception to
community law, as illustrated by the so called “ERT-jurisprudence”41. When
drafting the Charter there had been already considerable quarrels about the
meaning of “implementation of Community law”, with some members of
the 1999-2000 Convention wanting to limit the applicability of European
fundamental rights to Community institutions and organs only, while others
wanted to extend it to “every action governed by community law”42. The
final wording, which is taken from the jurisprudence of the ECJ43, might
result in a ‘vertical competition’ of human rights protection in Europe, at
least if it is interpreted as suggested by the explanatory note of the
Praesidium, which is considered as an authentic reflection of the Court’s
case law44. A new decision of the ECJ, Carpenter, illustrates this point. In a
case concerning the expulsion of the spouse of a British citizen, the Court
ruled that this might restrict the freedom to provide services of the husband.
Then the Court examined whether the restriction of the (European)
fundamental right to a normal family life could be justified because of mandatory
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requirements45. Here, since the Court extended the applicability of European
fundamental rights protection to an internal constitutionally regulated
situation, similar national fundamental rights were also relevant. Therefore,
there is a competition between European and national protection of
fundamental rights46. If this jurisprudence were to be maintained47, the
innovation due to the integration of the CFR into the European
constitutional treaty might strongly influence national constitutional law in
the sense that, because of these tendencies towards competition, there might
be a need to harmonise the catalogues of guaranteed rights. At least, there
seems to be the need for parallel and harmonious interpretation of the
different instruments on human rights. This view is supported by another
case where the Court had to decide whether a national measure – the
acceptance of a motorway road block because of the national
constitutionally guaranteed right of freedom of assembly – was justified
under the unwritten exceptions to the free movement of goods. Here, the
Court followed the convincing argument of the Advocate General48. The
Court found that the principle of free movement of goods had to be set
aside. It was superseded by a national fundamental right that was accepted as
a mandatory requirement and scrutinised according to the ERT-
jurisprudence, as long as it was complying with a similar European
fundamental right. This suggests a move towards convergence too. National
constitutionally guaranteed fundamental rights will in future be more
influenced by European fundamental rights as interpreted by the ECJ than
they are today, due to the supremacy of European fundamental rights.

According to a perspective which is based less on rational
construction and more upon speculation, it might also be that, due to the
consecration of fundamental (participatory) rights, which the Union will
probably not be able to guarantee due to the lack of relevant competences,
national constitutional orders and legal systems will be pushed to either
acknowledging or fulfilling the pledge of European fundamental rights49.
There might thus be a move towards convergence in this regard and because
of these developments as well.

THE ROLE OF THE JUDICIARY

The question of remedies in case of infringement of fundamental
rights was discussed within the Convention, but no changes were proposed.
The final report of Working Group II was already rather ambiguous. No
specific recommendations are contained in the report regarding remedies.
Neither a special court nor special procedures before the Court of Justice are
considered useful. According to the Working Group, a possible reform of
Art. 230 TEC allowing an individual remedy against EC regulations should
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not entail substantial changes in the "present overall system of remedies, and
the 'division of work' between Community and national courts"50. In this
context, Art. III-270 clarifies and modifies Art. 230 TEC by removing the
need to be “individually concerned” in the case of proceedings against a
“regulatory act”, but not against European laws or framework laws. The
Court of First Instance had already attempted to effectuate relaxation of the
locus standing rules in 200251, but the ECJ declined to accept the CFI’s
invitation, indicating that a treaty revision would be necessary52. This is a
useful innovation at the European level, amplifying the possibility to
institute proceedings against a regulatory Act of direct concern to the
individual, but it has little effect on national constitutions. Indeed, it seems
that the innovation of the incorporation of the CFR in the Constitution for
Europe will lead to the need to strengthen the complementary role of
national and European judiciary protection, especially (but not only) as
regards human rights protection. This view is supported by art. 28 para. 1 of
the Constitution for Europe, which provides that member states are to
create the necessary remedies in order to guarantee an adequate judicial
protection in the area of Union law. By not going beyond that – especially
by rejecting proposals to establish a ‘proper’ European mechanism of
fundamental rights protection, such as the German “Verfassungsbeschwerde” –
the Constitution for Europe confers responsibility upon national
Constitutions and their respective courts. It seems advisable and necessary in
this respect to establish mechanisms compelling national courts to initiate
preliminary proceedings in case of substantive concerns about the
compatibility of an Act of the Union with the CFR. The German
Constitutional Court has developed such a concept, urging courts of all
instances to initiate Art. 234 TEC proceedings in such cases53.

In more specific terms, the need to come to a reasonable working
arrangement or even better, to a system of complementary constitutional
jurisdiction between national and European Courts54, has also been
recognised by the Convention. Within the ambit of the present third pillar
(the area of freedom, security and justice) there is a specific problem
concerning national and European (constitutional) judicial review, especially
with respect to the legality of operational police actions55. This is recognised
by Art. III-283 of the Constitution for Europe:

“In exercising its competences regarding the provisions of
Sections 4 and 5 of Chapter IV of Title III concerning the area of freedom,
security and justice, the Court of Justice shall have no jurisdiction to review
the validity or proportionality of operations carried out by the police or
other law-enforcement services of a Member State or the exercise of the
responsibilities incumbent upon Member States with regard to the
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maintenance of law and order and the safeguarding of internal security,
where such action is a matter of national law”.

Therefore, within the European system of multilevel
constitutionalism, national constitutional orders will have to realise even
more than today that their courts are European courts, too. However, from
a strictly constitutional point of view, and apart from the outlined possible
need for procedural reform, there seem to be few implications for national
constitutions stricto sensu. What is required is rather a change of attitude of
national constitutional institutions.

Innovations of the Constitution for Europe –
The role of national Parliaments

An important aspect of the Laeken declaration concerned the role
of national Parliaments. The possible influence of Parliaments resulting from
their increased role with regard to the control of subsidiarity and
proportionality were already discussed supra. But there are more innovations:
especially within the ambit of the present “third” pillar, there seem to be
steps towards a stronger role for national Parliaments: national Parliaments
should be more involved “in the definition by the European Council (or the
Council at the level of Heads of State or Government) of the strategic
guidelines and priorities for European criminal justice policy. Such
involvement will only be meaningful if there are substantive debates in
national Parliaments about the options to be considered at the European
Council well in advance of the latter taking place56”.

The influence of the expanded role of parliaments on national
constitutions could be twofold: on the one hand, as the final report of the
working group explained, there is an influence of a political nature: an appeal
to national Parliaments to become aware of their European role and to act
accordingly. This could be labelled once again as an influence on national
constitutional orders. On the other hand, there may be material effects on
national constitutions themselves. It seems imaginable that national
Parliaments could be empowered to have a binding say in the formulation of
their government’s policies – at least on the European policy in matters of
criminal justice. This would create a dual parliamentary legitimacy via the
European and national Parliaments – at least partly. A less far-reaching
solution, of course, would be to use or refine the existing internal
mechanisms of participation, especially via the European affairs
committees57. In the same direction, the Constitution for Europe sets up a
right of initiative  “of a quarter of the Member States” in the area of
freedom, security and justice (Art. III-165). Here again it is left to the
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constitutions – or practice – of the member states to organise internally the
right of initiative. The possible influence on the internal (constitutional)
organisation will, naturally, depend upon the density of existing national
constitutional rules. Today in Germany, the federal Parliament (Bundestag) is
to be given the right to comment on legislative proposals of the Union the
government must “take account” of these comments during the
“negotiations”58. These provisions will have to be adapted to changed
circumstances, so that the Bundestag is also involved in the process of
initiating European laws within this area. In Great Britain, the Select
Committee on the European Communities of the House of Lords and the
Select Committee on European Legislation (SCEL) of the House of
Commons, which scrutinise European proposals, and the European
standing committees – which debate the proposals conveyed by the SCEL –
are carrying out “European functions”59. The task of these institutions
would also have to be adapted to the new powers conferred upon member
states.

Within the area of freedom, security and justice, the role of
national Parliaments will furthermore be strengthened through a modified
threshold for the “early warning mechanism” for subsidiarity and
proportionality. Where it is questionable whether a crime actually has a
"cross-border dimension" and is of a serious nature, one quarter of national
Parliaments will be able to initiate the early warning mechanism according to
the protocol on the application of the principles of subsidiarity and
proportionality.

One may doubt whether even the lowered quorum will ever be
reached in practice. This being said, the “early warning mechanism” once
again stresses the European role of national Parliaments within the
European system of multilevel constitutionalism. This holds true for the
planned involvement of national Parliaments in the political monitoring of
Europe’s activities too, which might lead at least to an adaptation of the
tasks of bodies responsible for this at the national level: Art III-160 para. 2
of the Constitution: “Member States' national Parliaments may participate in
the evaluation mechanisms contained in Art. III-161 and in the political
monitoring of Europol and the evaluation of Eurojust's activities in
accordance with Arts. III-177 and III-174”.

Institutional reform

Another major topic of the reform debate concerns institutional
reforms. No working group had been set up to prepare the field – in spite of
the sensitivity of the subject and the explicit reference to the necessity for
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institutional reform in the Laeken declaration. The new institutional set up
will however have a major impact upon the future nature of the European
Union, together with other provisions – especially those concerning the
future social and economic constitution. However, it appears that these
possible influences on national constitutions are rather limited, since the
debate centres on single or double presidencies, the future design of the
Commission and the role of the European Parliament60.

According to the proposed Constitution, every member state is to
compile a list of suitable persons able to fulfil the task of Commissioner.
Every member state has the right to nominate at least one judge in every
court. Most national constitutions contain provisions on the appointment of
at least the judges of the constitutional courts61; all constitutions contain
provisions on the choice of the executive62. However, in most member
states, there are no provisions on the nomination of the proposed
Commissioners, nor for the national nomination of European judges.
Within the system of European multilevel constitutionalism, where it is no
longer possible to clearly separate areas of pure “European” and “national”
interest, the mode of nomination of members of European institutions
should be enshrined in national constitutions. This is not primarily due to
the “innovative” new institutional design of the Union. However, the
amplified Union competences at least in the area of freedom, security and
justice as well as – probably – in the field of the Common Foreign and
Security Policy (CFSP), might contribute to rendering material and
procedural “European” questions a matter of national constitutional interest
as well.

Conclusion

This brief survey has shown that there are innovations, which have
repercussions on national constitutional orders. Sometimes, the Constitution
for Europe integrates national constitutional orders in its ‘programme’. This
is the case mainly concerning judicial remedies and national Parliaments.
Here, national constitutionally guaranteed institutions are given special
rights – or certain duties are imposed upon them – by the Constitution for
Europe. National constitutional orders will have to take up these impulses
and adapt their constitutions – or at least the interpretation of existing
rules – to these new circumstances. More importantly and less clearly visible,
there are certain questions that are not regulated by the Constitution for
Europe. Examples include the way in which “member states” exercise the
right of initiative within the realm of the area of freedom, security and justice
and the impact of the incorporation of the CFR. This mutual intertwining
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shows, however, that it will become even more difficult than before to speak
of “national constitutions” and the “European Constitution” : they are
increasingly merging into a system of multilevel constitutionalism.
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